Lis! Toe *Y 
ESTA RINGHED! 11889 ~ 


Ww 
i : 


JULY 1950, 


EXECUTORS, ADMINISTRATORS, TRUSTEES. FEES IN 4 
MINN sins teenecsecsetgernsc ae 2 


Bank May Not Set Off Against Deposit Held in Trust by hala a 585 ‘ 


Bank Purchasing Note Held Ais With Knowledge of Seller _ 
That Purchaser Was Minor .. hbase egpetetannnas ee 


Bauk Must Pay Over Savings Account Twice Because of Error aie 610° “ 
Government Prevails in Completion Certificate Case ...:issenncsgsees 64 i 


Accommodation Maker Liable on Check «.......--..ssssssssiusieesserensnesntaanns OR 


Checks and Notes For Bank Tax Mem ......06....2-00000 








The FIRST 


NATIONAL CITY BANK 
of New York 


Head Office: 55 Wall Street, New York 


78 Branches in 78 Overseas Branches, 
Greater New York Offices and Affiliates 


Statement of Condition as of June 30, 1959 


ASSETS 
CasH anpj Due From Banks .... « $1,781 ,904,990 
Unirep States GovERNMENT OBLIGATIONS ° 1,226,842,463 
Stats anp Mounicipar Securities .. . 491,200,554 
Orner Securivigs. . .... 102,204,164 
a: «wes +} ef 4,078,243,244 
Customers’ Acceprance LiaBILITY . ° 85,191,570 
Feperat Reserve Bank Stock . .. . 18,600,000 
INTERNATIONAL BANKING CorPORATION . . 7,000,000 
Bank Premises, Furnirure AND EQuipMENT 46,327,774 
Irems 1n TRANSIT WITH OverSEAS BRANCHES . 20,260,007 


eS a a ae a ~*~ * ae 13,360,143 
es a ae se ee eS - $7,871,134,909 


LIABILITIES 
SPNNEUE: .0...0.-:0- 6% Bie a ate - $6,966,148,289 
LIABILITY ON ACCEPTANCES AND BiLtis . 88,029,746 
Foreicn Funps Borrowep. .. . 8,525,700 


RESERVES: 

UnearneD Income. . .. . ° ° 35,908,532 
Taxes AND AccruED ExpensEs . . ° 44,856,868 
ere gd tt lk 8,280,000 


SHareEHoLpers’ Equity: 
eT Ee a an ae ee ee 
(12,000,000 Shares—$20 Par) 
Breathe iiarse avis we ow ce be 380,000,000 
Unpivipep Prorirs. . . « « + 99,385,774 719,385,774 


MO a eee a er eer ee ee 


Figures of Overseas Branches are as of June 23. 


$528,768,362 of United States Government Obligations and $12,622,250 of other assets are pledged 
to secure Public and Trust Deposits and for other purposes required or permitted by law. 


MEMBER FEDERAL DEPOSIT INSURANCE CORPORATION 


Chairman of the Board President 


HOWARD C. SHEPERD en JAMES S. ROCKEFELLER 


RICHARD S. PERKINS 
DeWI1T A. FORWARD ALAN H. TEMPLE 


Affiliate of The First National City Bank of New York for separate 
administration of trust functions 


FIRST NATIONA UST COMPANY 
LIBRARY. 


Head Office: » New York 


UNIVERSITY Or STAH 





THE BANKING LAW JOURNAL 


VoLUME 76 JULY, 1959 NUMBER 7 


CONTENTS 


BANKING LAW ARTICLE 
Executors’, Administrators’, Trustees Fees In Probate—John G. Clock .... 553 


BANKING DECISIONS 
Bank May Not Set Off Against Deposit Held in Trust by Agent 


Bank Purchasing Note Held Chargeable With Knowledge of Seller That 
Purchaser Was Minor 


Bank Must Pay Over Savings Account Twice Because of Error 
Government Prevails in Completion Certificate Case 
Accommodation Maker Liable on Check 


REGULAR DEPARTMENTS 
CHECKS AND NOTES FOR BANK TAX MEN 
BANKING BRIEFS 
BANKING LEGISLATIVE TRENDS IN THE STATES 
TRUST AND ESTATE TAX DECISIONS 
TRUST DECISIONS 
INVESTMENT AND FINANCE-—Oscar Lasdon 


THE BANKING LAW JOURNAL is published on the 15th of each month. 
Subscriptions, $15.00 a year in the United States and possessions; $16.00 
in Canada and foreign countries. Single copies one dollar and fifty cents. 
Material for publication is welcomed, either articles, decisions, or other 
items of interest to bankers, officers of financial institutions and their 
attorneys. While the utmost care will be given material submitted, we 
cannot accept responsibility for unsolicited manuscripts. Copyright 1959, 
by Banking Law Publishing Company. Second Class postage 
paid at Boston, Mass. 


BANKING LAW PUBLISHING COMPANY, Publishers 
89 Beach Street, Boston 11, Mass. 


M. W. Cross, Editor and Publisher; Alexander Puglisi, Business Manager 
Thor W. Kolle, Jr., Legal Editor; Oscar Lasdon, Associate Editor 
Sam B. Vitt, Advertising Director 





Practical Cost Accounting 
for Banks 


by 
MARSHALL C. CORNS 


The answer to determination of bank costs written by a 


recognized authority on bank cost accounting for 


the cost conscious banker. 


For the first time, a practical book on bank cost accounting, bankers 
have been wanting for years, complete with detailed instructions to enable 
any banker who is cost-conscious to determine the profitableness of his 
operations and cost of services rendered. Use of this book will provide the 
“facts” for revising Account Analysis Methods and Service Charge Schedules. 


With this practical tool of management in concise and simple form at your 
fingertips, it will no longer be necessary to “guess” your costs. Every 
banker who uses this book properly can determine the profit or loss of any 
department of his bank, the actual cost of performing every operation, and 
providing every service, merely by completing the schedules and applying 
his own income, expense, and activity figures to the work papers and exhibits, 
step by step, according to the detailed instructions. 
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of annotated forms of wills and trusts 


The first edition of this book has 
been the standard guide for estate 
planners. Now, all sections of the 
work have been re-examined and 
revised to give you the most up-to- 
date, authoritative, step-by-step cov- 
erage of all aspects of estate plan- 
ning. 

The broad scope of the Handbook 
is sufficient assurance of its practical 
value. The following special features 
increase its usefulness: 

A newly added collection of an- 
notated forms (204 pages), includ- 
ing, among others, a simple will and 
codicil, wills with a variety of family 
trust provisions, a will and revocable 
trust employing the pour-over tech- 
nique, and two stock purchase agree- 
ments and trusts. 


Practical answers to questions relating 


Completely rewritten chapters on 
taxation, bringing you up to date on 
this vital aspect of estate planning, 
with special emphasis on the marital 
deduction. 


Expanded treatment of life insur- 
ance and particularly business insur- 
ance trusts. 


This valuable work is the result of 
a vast amount of practical, firsthand 
experience in all aspects of estate 
planning. The authors worked to- 
gether for fifteen years and devoted 
most of their time in practice to 
problems in the field. Mr. Farr, 
who collaborated with Mr. Shattuck 
in the preparation of this Second 
Edition, also worked with him in the 
preparation of the First Edition. 
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trusts ©@ death of major stockholder ©@ and many other topics. 
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Executors’, Administrators’, Trustees Fees 


In Probate 


Compiled by 
JOHN G. CLOCK 


Clock, Waestman & Clock 
Long Beach, California 


FROM OPINIONS OBTAINED FROM TRUST COMPANIES AND 
MEMBERS OF PROBATE ATTORNEYS ASSOCIATION IN ALL 
FORTY NINE STATES 


The tremendous growth of the use of the corporate executor 
or trustee has taken place in all these United States, replacing 
to a very large extent the old custom of naming a relative or 
family friend. The fees for these corporate trustees throughout 
the various states is far from uniform, except that competition 
within metropolitan areas and within certain states has elimin- 
ated any great variation in their schedules. Many states have 
their fees as executor fixed by statute, and their fee as testamen- 
tary trustees are in general either fixed or approved by court. 

The amount of these fees for either executors or adminis- 
trators and as testamentary trustees are as follows: 


ALABAMA 


Executors’ or Administrators’ Fee 
Statutory rate, such amount as the court may deem just and fair, but 
not in excess of 2%% on receipts and 24%% on disbursements; plus repay- 
ment of actual expenses, bond premiums and just compensation for 
special or extraordinary services. (Title 61 Sec. 377) 
Reprinted with the permission of Probate Attorneys Association (International), 10962 
West Pico Boulevard, Los Angeles 64, California. Copyright 1958. 
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Same commission upon appraised value of all personal property and the 

amount of money and solvent notes distributed as a disbursement fee. 

Also for selling lands “for division” 24%% commission on the amount 

received, but in no case more than $100., and this shall not apply to 

land sold under the terms of a will. (Title 61 Section 378 Ala. Code) 
Executor or administrator who is an attorney may receive attorneys 
fee in addition. 


Testamentary Trustees’ Fee 

Compensation directed by the Testator in his Will, or elected by the 
beneficiaries at the inception of the trust: 5% of gross income, plus a 
charge for preservation of principal equal to 1/5 of 1% of the value of 
the corpus of the trust estate per annum, or 10% of gross income, or % 
of 1% of the value of the principal of the trust estate, with a minimum 
annual fee of $50., also attorney fee. (Title 58 Sec. 5 Ala. Code) 


ALASKA 
Executors’ or Administrators’ Fee 
Compensation allowed by law: Extraordinary Services. The compensa- 
tion provided by law for an executor or administrator is a commission 
upon the whole estate accounted for by him as follows: 


(1) For the first $1,000., or any less sum, at the rate of Pah 
(2) For all above that sum and not exceeding $2,000., at rate of ... 5% 
(3) For all above $2,000., and not exceeding $4,000., at the rate of 4% 


In all cases, such further compensation as is just and reasonable may 

he allowed by the Commissioner for any extraordinary and unusual 

services not ordinarily required by an executor or administrator in the 

discharge of his trust. 

Testamentary Trustees’ Fee 

No statutory fee. Fees are negotiated at the time of accepting each 
individual trust. 


ARIZONA 


Executors’ or Administrators’ Fee 
Statutory rate: 


ee Sn 
es = —s i ECC 5% 
Over .......... eee ERE 4% 


Testamentary Trustees’ Fee 
The following are the fees customarily charged by corporate fiduciaries: 
Acceptance Fee. — one-tenth of 1% of corpus of trust estate where 
trustee has not acted as executor or administrator. 
No acceptance fee where trustee has acted as 
executor or administrator. 


a 


r. 
AS 


TRUST FEES 555 


An annual fee of % of 1% of portion of corpus which is productive 
real estate. 
3/10 of 1% of portion of corpus which is Government bonds. 


ARKANSAS 
See Appendix for Arkansas Act 297 of 1957. 


Executors’ or Administrators’ Fee 
The personal representative shall be allowed such compensation as the 
court shall deem just, and reasonable, not to exceed: 


EAE SLM e eRe $1,000. 
AE nN ee ST yy ne $4,000. 


and 3% of the value of the personal property passing through the hands 
of the personal representative, provided that compensation shall be 
allowed only on the value of such property as shall have been fully 
administered. 

Compensation for Special Services. The court may allow an ad- 
ditional fee for extraordinary services. 

The court, in the exercise of its discretion, may decline to allow 
any compensation to or on behalf of a personal representative who has 
failed, after being cited to do so, to file a satisfactory account. 


Testamentary Trustees’ Fee 

No statutory provision. Fee may be fixed in the will or by agreement 
between the trustee and the beneficiaries (unless the beneficiaries are 
under legal disability); or the Chancery Court, in the exercise of its 
jurisdiction over the administration of trusts, could fix the fee. 


CALIFORNIA 


Executors’ or Administrators’ Fee 
STATUTORY RATE: 


First $1,000., or less ...........0.000.... 7 % 

$1,000., to $10,000., ...................... 4 % plus $_ 30. 
$10,000., to $50,000., 00... 3 % plus $ 1830. 
$50,000., to $150,000., 20.00... 2 % plus $ 630. 
$150,000., to $500,000., 0000... 14% plus $1,380. 
| nee 1 % plus $1,380. 


Fee determined from Appraised value, plus income receipts, plus gains 
on sales, less losses on sales, using the above formula for computation. 


Testamentary Trustees’ Fee 
The following is discretionary with the Court, and the schedule set forth 
is generally acceptable: 

Acceptance fee, 1/5 of 1% of the corpus of the trust estate where the 
trustee has not acted as executor or administrator. 
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A reasonable yearly compensation for the usual and ordinary services, 
which in general amounts to % of 1% of the reasonable value of the 
corpus of the trust estate, with an opening fee of 1/5 of 1% of the 
reasonable value of the corpus of the trust estate and a closing fee of 
4/5 of 1%, of the reasonable value of the corpus of the trust estate. 


COLORADO 
Executors’ or Administrators’ Fee 


STATUTORY RATE: 
A. Personal Property 


First $25,000., not to exceed ........... . 6% 
Between $25, 000., and $100, 000., not t to ences. ue 4% 
Over $100,000., not to exceed .0..............cccecceceeeeeeeeeees 3% 


B. Real Estate 
Not exceeding 3% on moneys derived from the sale, mort- 
gage or lease of real estate. 
Additional allowances may be made for costs in collecting, de- 
fending and preserving the estate, all fees being subject to ap- 
proval of the Probate Court. 


Testamentary Trustees’ Fee 

C. R. S. 152-14-11 specifically provides that the schedule on administrator 
or executor fees shall not apply to the testamentary trustees, but such 
testamentary trustees shall be allowed for their services such fees as 
are reasonable. 

Typical Testamentary Trustees Fees, (Metropolitan cities) 
Acceptance fee: In the event the trustee was not executor or 
administrator, 1% of the first $25,000., % of 1% of the next 
$75,000., 1/4 of 1% of all amounts in excess of $100,000., with a 
minimum of $100. 

Annual fee: % of 1% on the first $50,000., of the corpus of the trust 

estate and reduced rate on balance in excess of $50,000., with a 

charge of 5% of gross rents collected on city property and 7% of 

gross rents on farm property. 

Distribution fee: 1% of the corpus of the trust estate. 


CONNECTICUT 
Executors’ or Administrators’ Fee 
No statutory schedule of fees. 
The Court must determine the compensation. The following have 
been suggested as reasonable minimum fees: 
CUMIN Dp TI ie escavevcstscececcnescesensscchiathenssisls 
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a I - issiecosibininscsdnseiladbahasnesiiea 1% 
with a minimum fee of $100. 

(example 2) First $2,000., ............0.0.0:cc0 5 % 
Ro icesiencnoiesiivpscanace 24% 


On all amounts over $22,000., 2 % 


Testamentary Trustees’ Fee 
No Statutory fee. An opening and closing fee of % of 1% of the market 
value of the corpus of the trust estate, with an annual compensation of 
5% of the gross income on amounts up to $10,000., 4% on amounts 
between $10,000., and $30,000., and 3% on amounts over $30,000. 
(another example) Annual Charge on gross income, except rent: 5% of 
first $10,000; 4% on the next $20,000; 3% on remainder. 
On gross rents 8%; On market or sound value of principal $3 per $1,000 
on first $50,000; $2 per $1,000 on next $50,000; $1 per $1,000 on next 
$200,000; fifty-cents per $1,000 on next $700,000. 
For handling mortgages an additional charge of $1.50 per $1,000., face 
value. 
No opening or closing fee if trustee has been executor or administrator. 
Distribution fee, 1% of the sound value of the principal of the trust. 
Note: The fee schedules of the various corporate fiduciaries, through- 
out the State, vary so much that an applicable generalization 
can not be made. 
DELAWARE 
Executors’ or Administrators’ Fee 
No statutory fees. Fees set by Register of Wills as he sees the 
work and responsibility justifies. One fee is set for both attorneys 
and executor or administrator, who must arrange a suitable divi- 
sion. Unusual fees can be obtained only on petition to Register of 
Wills. Commissions normally allowed by the Register of Wills, 
based upon the gross value of the assets subject to administration: 


Gross Estate Percentage Gross Estate Percentage 
not exceeding: Allowed: not exceeding: Allowed: 
_  jpieee 10% $125,000 .............. 3.8% 


hiatal 8% itis 
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Testamentary Trustees’ Fee 
Rule of the Court of Chancery provides an annual fee, as follows: 


Commissions on annual income: 


gk Eee eee 5 % 
BE Oe Tg Sarcsicnnicecentiicheadiatinittaatinicvens 4% 
gg EE eee 3 % 
I I eesti beeneienpanii 24% 
5 EI eer rere Oren 2% 
Annual Commissions based on annual reappraisal of trust principal: 
Re Oe SG icideiictnshncaniasconninn 4/10 of 1 % 
4 Le 3/10 of 1 % 
TNE 2/10 of 1 % 
gE 1/10 of 1 % 
A 1/20 of 1 % 


To qualify the foregoing charges with respect to the following para- 
graphs in the Rules of the Court of Chancery: 

“(c) ADDITIONAL ANNUAL CHARGES IN SPECIAL CASES.” 
Where the trust includes one or more mortgages, an additional commis- 
sion shall be allowed at the rate of 1/4 of 1% of the total face value of 
all mortgages held in trust as of the time of the valuation of the trust 
assets required by Paragraph (b) of this rule. 


“Where the trust includes real estate, the annual income commission 
specified in Paragraph (a) of this rule shall apply to gross rents 
collected by an outside agent and paid over to the trustee. In case 
such rents shall be collected by the trustee direct, in lieu of the rates 
specified in Paragraph (a), the following rates shall apply: 

10% of gross rentals from properties rented at a rate less than 

$25.00. per month; 8% of gross rentals from properties rented at 

a rate of $25.00 to $50.00 per month; 6% of gross rentals from 

properties rented at a rate of more than $50.00 per month. 
“In the discretion of the court, additional and special commissions 
may be allowed for unusual and extraordinary services.” 

“(d) Decrease of commissions in certain cases: 

(1) Control in person other than trustee. 


If the direction and control of investments in any trust, the corpus of 
which exceeds $100,000, in value, rests solely with someone other than 
the trustee, the annual principal commissions set forth in Paragraph (a) 
of this rule shall, so long as such condition exists, be reduced by one- 
fourth.” 
DISTRICT OF COLUMBIA 
Executors’ or Administrators’ Fee 
Commissions shall be allowed at the discretion of the court of not 
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under 1% or exceeding 10% of the amount of inventory, and it is the 
practice to limit the combined executor’s or administrator's commission 
and the attorney’s fee to 10% in the absence of special circumstances. 
There are no scheduled rates in general use, but many executor’s and 
administrator's claim 5% of an inventoried estate of $100,000., increas- 
ing the rate if the estate is substantially less than $100,000., and decreas- 
ing the rate if the estate is substantially more than $100,000. 

There is too much variance in rates of commissions claimed in the 
District of Columbia to permit a more specific schedule to be used. 


Testamentary Trustees’ Fee 

No statutory schedule of trustees’ commissions. 
The customary rate of commission on income is 5%. 
The custom of charging an additional commission of 3% on principal 
at the termination of the trust has prevailed for many years, but 
this custom is apparently being replaced gradually by an annual 
commission on principal (in addition to commission of 5% on 
income) varying in rate. 
Many trustees are charging an annual principal commission of one- 
fourth of 1% of the value of the principal assets at the end of 


each year. 
FLORIDA 
Statutory Fee — 1955 Statute: 
a RE ee perenne 6% 
aes TITIIIIIL ctiscwaisinpnissteniacdsieiahiladne 4% 
SY ee eee ee eee me A 2% 


Testamentary Trustees’ Fee 
Reasonable compensation. 
Typical charges are as follows: 


On income 
=e hill Sette 5% 
_, gesiventbabeters a AS aa 38% 


On principal 

1/5 of 1%, with a minimum of 2% (i.e. 2% taken over ten years 
or less at 1/5 of 1% per year, and with a maximum of 5% so taken. ) 
Closing charge on principal only: None if the trust runs for 
more than ten years: 2% less credit for 1/5 of 1%, multiplied by 
number of years trust has been in operation. 


GEORGIA 
Executors’ or Administrators’ Fee 
Statute allows: 
2%% of cash received 
2%% of cash disbursed 








560 THE BANKING LAW JOURNAL 


and whatever the court allows for delivery of property 
in kind. (as ordered by Probate Court but not to exceed a maximum 
of 3% ) 
Additional compensation (in the discretion of Court) for extra- 
ordinary services rendered. 


Testamentary Trustees’ Fee 
Statute allows: 
Same as Executors and Administrators. 
Testator may state, in his will, any fee he sees fit or the testator 
may enter into an agrement (contract), separate from the Will, with 
the named Executor and Trustee for any fee they mutually agree upon. 
In the absence of either, the statutory fees prevail. 


IDAHO 
Executors’ or Administrators’ Fee 
Statutory: 
NT \issilensieiial 5 re ee 5% 
eee BP A: Giecsbabnttcetiichcheniisdsins 4% 
PUI. scncdeneisid PS cere ee re 3% 


Testamentary Trustees’ Fee 
The statute provides in Section 15-1187, Idaho Code, that unless pro- 
vided for in the will the court shall allow the trustee the proper ex- 
penses and such compensation for services as the court may adjudge to 
be just and reasonable. 
Section 68-103, Idaho Code, provides when a declaration of trust is 
silent upon the subject of compensation, the trustee is entitled to the 
same compensation as an executor. If the declaration of trust specified 
the amount of compensation, the trustee is entitled to the amount speci- 
fied and no more. 
An example of acceptable charges. 
Annual fee of % of 1% of the value of the trust estate except in- 
come producing real estate, for which a fee of 5% on com- 
mercial property and 10% on farm and other properties is charged 
with a minimum annual fee of $25., and a distribution fee of a 
minimum of 1%. 
ILLINOIS 
Executors’ or Administrators’ Fee 
Statute provides for reasonable compensation, and in general the rate 
on personal property is: 


ke eee eS SKE AT 5 % 
Next SEIIIIEG, ‘Siceitinsdciciopsiimannadiniciannsnpiniiaiaantsiinasds 3% to 4 % 
Next SUSE SP EU AY aes 3 to 34% 


Ree 09 CS LE 2% to 3 % 
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LS CLE re oo 2 to 2% 

ae!) eA eee orem hh ery 1% to 2 % 
Real Estate: 

In case of sale of real estate under statute, 3% of proceeds 

of the sale, and in case of sale of real estate under the terms 

of the will, proceeds are treated as personal property, and 

the above schedule relating thereto applies. 


Testamentary Trustees’ Fee 
No statutory rate. The statute provides for reasonable compensation. 
The average fee schedule is as follows: 
Stocks & Bonds, the first $50,000., .................... 6/10 of 1%; 
The next $50,000., ............ 4/10 of 1%; The next $150,000., 
anindgaioain 1/8 of 1%; The next $750,000., ............ 3/10 of 1%; 
Next $1,000,000., .............. 1/4 of 1%; All over $2,000,000., 
1/5 of 1%. 
Real estate mortgages unpaid balance % of 1%. 
Rent collection where Agent manages property 74% of gross. 
Where Bank manages property 6% of gross. 


INDIANA 
Executors’ or Administrators’ Fee 
No Statutory rate, with amount to be determined and approved by the 
court. Generally the following schedule is in use: 


(Indianapolis ) 
First Ren Cae rere 5% 
Next nd RE a a ORS 38% 
I MEIN, --sinackscienisiediadiiinineomiataadiiemenass 2% 


1% on joint property, insurance proceeds and other items sub- 
ject to taxation but not administration. 
(Northern Section Indiana) 


5 % of the first ................ $ 10,000. 
34% of the next ................ $ 40,000. 
83 % of the next ................ $ 50,000. 


2%% of next $100,000., to $ 250,000. 
2 % of next $250,000., to $1,000,000. 


Testamentary Trustees’ Fee 
No statutory rate. 


An example of rates in Indianapolis: 


B/D GE B06 a6 he Bit ht) ec... $ 25,000. 
ASB of 1466 cE Cw Gem ines $ 25,000. 
8 PS ES Seen) tT hte eee © $ 50,000. 
vee 3S !  peeemeen 2 S5i 5 Teens $150,000. 


BE err eennate se = 
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ee a D viciciiicnhittitiininiliasintittnnisiihbellliute $500,000. 
1/10 of 1% on all over. 
An example of rates in northern Indiana: 
% of 1% of Government Bonds 
% of 1% of other Bonds 
% of 1% of first $50,000., Stocks 
% of 1% of balance Stocks 
% of 1% of Mortgages 
% of 1% of Land Contracts 


IOWA 
See Appendix containing recent change for Iowa. 


Executors’ or Administrators’ Fee 
Statutory rate: 


| Eee 6% 
ERE 4% 
I III - scctsscenttintotomessios 2% 


Section 638.25 of Iowa Code provides for such further allowances as 
are just and reasonable to be made by the Court, for actual necessary 
and extraordinary expense or services. 

Necessary and extraordinary services is construed to include services 
in connection with real estate and tax matters. 


Testamentary Trustees’ Fee 
No Statutory rate. 
Upon filing an itemized claim setting forth what services have been 
rendered, the District Court is authorized, by statute, to allow and 
fix compensation of trustees. 
The customary rate in Des Moines: 
Annual fee of % of 1% of the market value of the corpus of the 
trust at the end of each annual period. 
The % of 1% fee applies to all assets, except real estate. It is custom- 
ary to charge 3% to 10% of the gross income from real estate, 
depending on the nature of the leases and management involved. 
1% on all principal distribution during administration and final 
distribution. 
KANSAS 
Executors’ or Administrators’ Fee 
Statute allows necessary expense and reasonable compensation for 
services rendered, however, the Court’s policy varies in the different 
Counties, they seem to range between the following two schedules: 
(1) First  $100,000., ........................ 5 % 
Next Ee Ee 24% 
BOD. scaistsstntntacncstoinnnetianienltitel 2 % 


ir 
it 
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(2) , |, aeeenne SS ae 5% 
EEE $ 15,000., ............ 4% 
ae $ 25,000., ............ 3% 
ee es $ 50,000., ............ 2% 
Rees $100,000., ............ 1% 


Testamentary Trustees’ Fee 
one-half of 1% of the value of the corpus of the trust. 


KENTUCKY 

Executors’ or Administrators’ Fee 
Statutory rate provides that the representative shall not receive for his 
services any more than 5% of the value of the personal estate, plus 5% 
of the income collected, with the following minimum charges in general 
use: 

5% of the income collected during administration, plus a fee on the 

fair market value of the corpus of the estate as follows: 


First SES ern Serene 5 % 
Next ieee 4% 
Next i ES EP 8 % 
Next ea 2% 
Over ee 14% 


with a minimum for administering an estate of $250. 


Testamentary Trustees’ Fee 
5% of all income received, plus an annual fee on the fair value of 
the corpus of the trust estate, of 1/5 of 1%. At the opticn of the 
trustee, it may take instead 5% of corpus when the trust terminates: 
The following minimum principal charge is in general use: 


First EET Ie 1/5 of 1% 
Over aL SEN 1/10 of 1% 


with a minimum annual fee of $100. 


LOUISIANA 
Executors’ or Administrators’ Fee 
Statutory rate is limited to 24% of the inventory value of the estate, 
making a deduction for non-productive property and for amounts owing 
by insolvent debtors. 


Testamentary Trustees’ Fee 

Statute provides for reasonable compensation. The established custom- 
ary charges are not to exceed 5% of the annual income from the trust 
estate, plus an annual charge on the principal of the trust estate each 
year on a sliding scale of $3 per M to 50 cents per M. 
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MAINE 
Executors’ or Administrators’ Fee 

Statutory rate provides the Probate Court may allow a commission of 
not exceeding 5% on the amount of personal assets that come into his 


hands. 


Testamentary Trustees’ Fee 
Statute provides trustees may be allowed $1 for every 10 miles travel 
to and from court and $1 for each days attendance and also at the 
discretion of the Judge a commission not exceeding 5% on the amount 
of personal assets that come into their hands and may receive yearly 
such additional sum for the care and management of the trust property 
as the Court having jurisdiction of the trust shall allow not exceeding 
however in any one year 1% of the principal of the trust fund. 


MARYLAND 
Executors’ or Administrators’ Fee 
Commissions are fixed by statute at 2% to 10% on the first $20,000., 
of the personal estate and not more than 2% on the balance of the 
personal estate. The percentage to be allowed in each case is determined 
by the Orphans’ Court. In addition fees for legal services rendered upon 
any matter in connection with the administration or distribution of the 
estate in respect to which the court may believe legal services proper, 
will be allowed by the Court. Such legal fees are not allowed for the 
performance of the ordinary duties of an executor or administrator. 


Testamentary Trustees’ Fee 
Statutory rate of an annual commission payable at the end of each year 
upon the fair value of the corpus or principal held in trust of: 


1/4 of 396 of Gn Get 2s $250,000. 
1/8 of 1% on the next .................-....0-....00+. $250,000. 
and 1/16 of 1% upon any excess. 


A commission of 6% upon all income from real estate, ground rents 
and mortgages collected in each year; 

A commission of 6% upon the first $5,000., for all other income col- 
lected in each year, 5% upon the next $5,000., 4% upon the next $10,000., 
3% upon the next $10,000., and 2% upon any excess; such commissions 
to be paid out and chargeable against such income. For selling real or 
leasehold property a commission upon the proceeds of such sale at 
such rate as may be allowed by rule or court or statute to trustees ap- 
pointed to make sales under decrees or orders of a court of equity in the 
county in Maryland where such real or leasehold property is located, 
such commission to be payable out of the proceeds of the sale as and 
when collected. 

Upon the final distribution of any trust estate or portion thereof an 
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allowance commensurate with the labor and responsibility involved in 
making the distribution including the making of any divisions, the 
ascertainment of the parties entitled, the ascertainment and payment 
of taxes and any necessary transferring of assets, such allowance to be 
subject to revision or determination by any court of equity having juris- 
diction, in the absence of special circumstance such allowance shall be 
equal to % of 1% upon the value of the corpus being distributed. 


MASSACHUSETTS 


Executors’ or Administrators’ Fee 
Statute provides that an executor or administrator shall be allowed his 
reasonable expenses, costs and counsel fees, and shall have such com- 
pensation for services as the court may allow which may be apportioned 
between principal and income as the court may determine. 
The Boston practice is an allowance or fee of 3% of the gross per- 
sonal estate, plus the same percentage on any real estate that is sold. 


Testamentary Trustees’ Fee 
Statute provides a trustee shall be allowed his reasonable expenses, costs, 
and counsel fees, and shall have such compensation for his services as 
the court may allow, which may be apportioned between principal and 
income as the court may determine. 
The general practice is an allowance of 5% of the gross income, 
plus 3/10 of 1% of the first $200,000., of principal, 2/10 of 1% of the 
next $300,000., and 1/10 of 1% and less on the excess over $500,000. 
A termination fee varying between 14% and 2% of the value of the 
principal. 
MICHIGAN 
Executors’ or Administrators’ Fee 
Statutory schedule: 
First 
Next 
Balance 


Plus extraordinary services. 


Testamentary Trustees’ Fee 
Reasonable amount fixed by Court—generally two plans. 
First plan: 
6/10 of 1% on first 
5/10 of 1% on balance per annum. 
All on market value fixed at each accounting. 
Second plan: 
% of 1% on the first 
4/10 of 1% on next 
8/10 of 1% on next 
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On all real property income from 5% to 7% of rentals. 
Opening and closing of trust carry an extra fee. 


MINNESOTA 


Executors’ or Administrators’ Fee 
No statutory rate. 
Executors’ and Administrators’ fees are presented to the Probate Court 
for allowance under statute which provides that they should be fair 
and reasonable. The representative is allowed a reasonable compensation 
for his services and necessary expense in management and care of the 
estate. 

In the event compensation is fixed by will that is deemed full com- 
pensation unless the representative files a written renunciation of all 
claim to such provision. 


An example: 
2 Ft) RRNA $ 100,000. 
ee IN ice entcinntrennetnllad $ 400,000. 
NINN i scsccciecsicsinctindliesissntliatin $ 500,000. 
OD ictitiseicicencncticesnctinnisiindinn $1,000,000. 


An additional charge if there is unusual work involved. 
Another example: 
“For the uncontested Probate of Estates, the minimum fee shall 
be 3% on the first $10,000., of the Probate and Non-Probate 
assets, exclusive of insurance of named beneficiaries, with a 


minimum charge of at least .....................-.. $100. 
On the second $10,000 2... eeccecsecesceseeeeeee 24% 
On all in excess of $20,000 2.2... .eo--ceseceeseeeeee 2% 


In all cases add such additional amount as may be com- 
mensurate with the amount and value of work done.” 


Testamentary Trustees’ Fee 
No Statutory rate. 

The Probate Court does not have jurisdiction under trustees fees. 
Normally all testamentary trusts are qualified in proceedings in the 
District Court which thereafter has jurisdiction of all matters with ref- 
erence to the particular trust, and the only statutory requirement is that 
they be fair and reasonable. 

An example: 
$5 per $1,000., per year on the first $100,000. 
$4 per $1,000., per year on the excess. 
If it is all Bonds, the charge is $4 per $1,000., on the face value 
of the bonds. 
If real estate is involved, an independent charge depending on 
the work involved. 


———— oe ee 
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No acceptance fee when the trustees are the representatives of 
the estate. 
No acceptance fee if an inter-vivos trust. 
Upon termination of trusts a final fee is charged against corpus. 
This starts at % of 1% of the principal value and graduates up- 
ward to a normal maximum of 2%. 
Minimum annual fee $100. 

Another example: 
On personal property (except mortgages, contracts, notes): 


$5 per $1,000., on first $300,000., of principal, 
$4 per $1,000., on the excess. 


On conventional mortgages, contracts, notes: $7.50 per $1,000., of 
principal value. 
MISSISSIPPI 
Executors’ or Administrators’ Fee 
Statutory rate not less than 1% nor more than 7% on the amount of the 
estate administered and subject to approval of the court. 
These rates are suggested: 


First a 4% 
Next ila Mi ce SINR: 3 % 
Over III scsetisdeatedeneecunanagent 24% 


Testamentary Trustees’ Fee 
Trustees’ fees are not regulated by law, the following basis for a testa- 
mentary or inter-vivos trust is reasonable: 
5% of the gross income plus 1/5 of 1% per annum of the principal 
(values based on annual appraisal) Minimum fee—$25. 


MISSOURI 
Executors’ or Administrators’ Fee 
Statutory minimum fees, unless otherwise provided by will, computed 
on value of personal property at time of disbursement or distribution on: 


First S Bie «seo 5 % 
Next i AN nchicsat 4 % 
Next = Serum: 3 % 
Next $ 300,000., ................ 2X%% 
Next - uae ¢ 24% 
Over $1,000,000., ................ 2% 


Testamentary Trustees’ Fee 

No statutory provision, the practice of banks in Kansas City and St. 
Louis results in a fee of approximately % of 1% of corpus annually. 
Charges for final distribution are generally from 1 to 3%. 
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MONTANA 
Executors’ or Administrators’ Fee 
Statutory rate when the will does not otherwise provide: 


First eae nore re 7% 
Next Tt  WRSEEereereeree ee 5% 
Next RIG, eisessbicinsestnanaiteat 4% 
Over ss scigiassiinicipeicassieilicl 2% 


Testamentary Trustees’ Fee 
No statutory rate. Variance of charges by trust institutions as indicated 
below: 
Acceptance fee: 
1/5 of 1% up to $250,000. 
1/10 of 1% over $250,000. 
Minimum $50. (none if trustee is also executor ) 
Annual fee: 
$5 per $1,000., par value bonds 
$5 per $1,000., market value stocks 
$7.50 per $1,000., par value mortgage contracts 
$7.50 per $1,000., miscellaneous 
$7.50 per $1,000., fair value real estate 
Except any portion over $250,000. 
Total account to be reduced by $1 per $1,000., and any 
portion over $500,000., to be reduced another $1 per $1,000. 
Annual fee Government Bonds 2/5 of 1% ($4 per M) 
Other bonds and stocks % of 1% ($5 per M) 
Mortgages and contracts 3/5 of 1% ($6 per M) 
City rental real estate 5% rents 
City non-rental $6 per M 
Farm property 10% owners share crop 
Miscellaneous $6 per M 
Closing fee: 
1% to 14% depending upon work involved. 


NEBRASKA 
Executors’ or Administrators’ Fee 
Statutory rate on the amount of personal estate: 


First Fee ae 5 % 
es 7 cee 24% 
All over Ea ee 2% 


The same fees apply to proceeds from real estate—sold under Court 
order for payment of debts. 


Testamentary Trustees’ Fee 
Subject to approval of Court, acceptance fee of % of 1% of the value 
of the trust unless the trustee was also executor. On security and other 
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trust property, an annual fee of 3/8 of 1% of the value of the property, 
except that on U.S. Government obligations the fee is 1/, of 1%. On real 
estate activity managed by the trustee, the fee is the same as the regular 
fee charged by recognized property management or sales agencies for like 
property services, plus 1/8 of 1% per annum of the value of the property. 
An active management is by the trustee, the annual fee is % of 1% on the 
property. Minimum annual fee is $50. Closing and distribution fee 2%. 


NEVADA 
Executors’ or Administrators’ Fee 
Statutory rate on personal property only, when the will does not other- 
wise provide. 
First 
Next 
Over 


Testamentary Trustees’ Fee 
Reasonable fees for handling real estate as the court may allow. 
1/5 of 1% of the reasonable value of the estate, with a minimum charge of 
$50., for acceptance fee. Annual fee % of 1% of the reasonable value of 
the personal property held in trust estate, and % of 1% of the fair market 
value of the real property held. Minimum annual charge $50. Distribu- 
tion fee 1% of the reasonable value of the trust estate with a minimum 
charge of $100. 
NEW HAMPSHIRE 
Executors’ or Administrators’ Fee 
No statutory rate. As a matter of practice the executor or administra- 
tor presents a claim for compensation when he renders his account to 
the Probate Court, if deemed reasonable it is allowed. 
New Hampshire Bar Association recommended fees: 

7 % on 

5 % on the next 

4 % on the next 

8 % on the next 

2%% on the next 

2 % over 


Testamentary Trustees’ Fee 
Customary charge is 6% of the income of the trust together with such 
additional charges as may be deemed reasonable and allowed by the 
Probate Court. 
NEW JERSEY 

See Appendix for New Jersey. Chapter 80, Senate, No. 96. 
Executors’ or Administrators’ Fee. 
Statutory rate: 5% on the first $50,000., and on the excess such percent- 
age not exceeding 5% as the Court may determine on intermediate or 
final accounting, according to actual services rendered as shown. If 
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there are more than two fiduciaries the Court may allow corpus com- 
missions in excess of 5% ata rate not exceeding 1% for each additional 
fiduciary. In any case in which the administration of the fiduciary or 
fiduciaries has extended or extends beyond a period of 25 years, corpus 
commissions for such additional years may be allowed at a rate not ex- 
ceeding 1/5 of 1% per annum, irrespective of the number of fiduciaries. 


Testamentary Trustees’ Fee 


Statutory rate: 
From all income 5% without court allowance. 
From all corpus 5% on first $50,000., balance of fee is at discretion 
of court, not to exceed 5% on excess of $50,000. 
If more than two trustees, court may allow corpus fee in excess of 
5% at a rate not to exceed 1% for each additional trustee. Where 
administration by trustee has exceeded 25 years the court may allow 
corpus fee for such additional years not in excess of 1/5 of 1% per 
annum. All corpus fees to be paid only after court approval of 
intermediate or final settlement of their accounts. 
Corpus fees are based on pain, troubles and risk rather than on quantum 
of estate. 
NEW MEXICO 
Executors’ or Administrators’ Fee 
Statutory rate: 
ee re $3,000. 
5% on the excess 
except that if property consists of cash or proceeds of life insur- 
ance, compensation is 5% of first $5,000., and 1% on excess. 
No compensation on real estate. (Unless otherwise fixed by Court 


upon proper showing. ) 


Testamentary Trustees’ Fee 
Are usually based at either 5% of income, or % of 1% of the corpus, 
per annum. 
NEW YORK 
Executors’ or Administrators’ Fee 
Statutory rate effective for persons dying after August 31, 1956: 
4 % on the first $10,000. 
2%% on the next $290,000. 
2 % over $300,000. 
On real estate there is a management commission of 5% of the 
gross rents collected, which is in addition to the commissions above 
set forth, less any commissions paid to a real estate broker for such 
management. 


Testamentary Trustees’ Fee 
For persons dying after August 31, 1956, an annual fee, payable % from 
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income and % from principal (unless the will directs a different alloca- 
tion), of $5 per $1,000 or major fractions thereof on the first $50,000; 
$2.50 per $1,000 or major fraction thereof on the next $450,000; 

$2 per $1,000 or major fraction thereof on all amounts over $500,000. 
On real estate there is also one annual management commission of 6% 
of gross rents. Less any commissions paid to real estate broker for such 
management. 

On closing of trustees account 1% of all sums of money constituting 
principal. The Trustee may revalue during the trust subject to review on 
settlement of the account. 

Trustees receive commissions on the principal value for receiving real 
property but no commission on the principal value for paying out unless 
the property is sold by them. 

Where the gross estate is less than $100,000 only one fee is allowed and 
must be divided between the trustees; where the gross estate exceeds 
$100,000, each fiduciary, not exceeding three, is entitled to a full fee. 


NORTH CAROLINA 


Executors’ or Administrators’ Fee 

28-170. Commissions allowed representatives.—Executors, adminis- 
trators, testamentary trustees, collectors, or other personal representatives 
or fiduciary shall be entitled to commissions to be fixed in the discretion 
of the clerk not to exceed 5% upon the amount of receipts, including the 
value of all personalty when received, and upon the expenditures made 
in accordance with law, which commissions shall be charged as a part 
of the costs of administration and, upon allowance, may be retained out 
of the assets of the estate against creditors and all other persons claiming 
an interest in the estate. Provided, however, when the gross value of 
an estate is one thousand dollars ($1,000.) or less, the clerk is authorized 
and empowered to fix the commission to be received by the executor, 
administrator, testamentary trustee, creditor or other personal repre- 
sentative in an amount as he, in his discretion, deems just and adequate. 
In determining the amount of such commissions, both upon personalty 
received and upon expenditures made, the clerk shall consider time, 
responsibility, trouble and skill involved in the management of the estate. 
Where land is sold to pay debts or legacies, the commission shall be 
computed only on the proceeds actually applied in the payment of debts 
or legacies. The clerk may make allowances on account of commissions 
on receipts of personalty and expenditures at any time during the course 
of the administration, but the total commissions allowed shall be deter- 
mined on final settlement of the estate and shall not exceed the limit 
herein fixed. Nothing in this section shall prevent the clerk allowing 
reasonable sums for necessary charges and disbursements incurred in 
the management of the estate. Nothing in this section shall be con- 
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strued to allow commissions on allotment of dower, on distribution of the 
shares of heirs, on distribution of the shares of distributees of personal 
property or on distribution of shares of legatees; and nothing herein 
contained shall be construed to abridge the right of any interested party 
to such administration to appeal from the clerk’s order to the Judge of the 
Superior Court. (1868-9, c. 113, s. 95; 1869-70, c. 189; Code, s. 1524; Rev., 
s. 149 C.S., s. 157; 1941, c. 124; 1953, c. 855. ) 


Testamentary Trustees’ Fee 
See Executors’ or Administrators’ Fee. 


NORTH DAKOTA 


Executors’ or Administrators’ Fee 
Statutory rate: 


EEE ANT $ 1,000. 
ON ET $ 5,000. 
2% on the next $6,000 to .................. $50,000. 


Excess of $50,000., to be fixed by Court, not to exceed 2% 
For extraordinary services the Court may allow extra fees not to ex- 
ceed the amount ordinarily charged, that is, the fee could be double 
but no more than double the statutory amount. 
Fees in North Dakota are allowed on gross estate. There is no deduction 
for land not sold. Insurance, if payable to estate would be included in 
gross estate. There is no fee fixed for joint tenancy. 


Testamentary Trustees’ Fee 

Trustees in Probate Court only receive the amount of the trust as created 
by will. Jurisdiction over the trust estate lies in the District Courts. 
The same fees as provided for Executors’ or Administrators’ unless a 
different amount is specified by instrument creating the trust. 


OHIO 


Executors’ or Administrators’ Fee 
Statutory rate: 


SINT isosdsttiacantcmeinssenibensinnseniienes $1,000. 
| a er ee $4,000. 
2% OM EXCESS OVE ............-.cecceeceeoceneeeee $5,000. 

Further allowance may be made by Probate Judge for extraordinary 


services. 


Testamentary Trustees’ Fee 
No statutory fee. Statute provides that compensation shall be charged 
to income or principal or part to each, as the Court may allow. 
A suggested fee is as follows: 
7% annual fee for rentals 
6% annual fee on income from personalty. 
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Annual charge on principal: 
$1.50 per M on first ........................ $500,000. 
$1.00 per M on balance of fair market value. 


OKLAHOMA 
Executors’ or Administrators’ Fee 
Statutory rate: 


Lo} cere iene $1,000. 
Sg a $5,000. 
Te GD GUI CUE aesccereetesestnenectioeseemens $6,000. 


Further allowances not exceeding above allowances may be made by 
County Judge for extraordinary services. 


Testamentary Trustees’ Fee 
There is no statutory provision fixing the fees for trustees who act under 
a testamentary trust. In the absence of a provision in the trust instru- 
ment covering fees, the District Court of the County where the trust 
property, or any part of it, is situated will have jurisdiction to fix com- 
pensation and fees of the trustees in the event the same cannot be fixed 
by agreement with beneficiaries. 
Typical rates: 
Acceptance fee, 1% of principal (Note: If testamentary trustee 
has also served as executor during probate proceedings, it is cus- 
tomary that the acceptance fee be waived.) 
Annual fee, % of 1% of principal with a minimum fee of $100. 
Distribution fee, 1% of principal if principal is distributed within 
five years from the date of commencement of trustee’s duties, 2% if 
distribution date is more than five years from date on commencement 
of trustee’s duties. 
OREGON 
Executors’ or Administrators’ Fee 
Fees are statutory: 
Fe ROD nite eb eenepntiteestbiihiabile $ 1,000. 
4% above $ 1,000., and not over ...... $10,000. 
8% above $10,000., and not over ...... $50,000. 
2% on sums over $50,000. 
The Court may allow further compensation for extraordinary or unusual 
services. 


Testamentary Trustees’ Fee 

No statutory Fees or Rates: 
Representative rates charged by Banks: 

Annual fee. 

Personal property (at market value) one-half of 1% 

Improved real estate, notes, mortgages and contracts % of 1% 

A revocation fee is also usually charged. 
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A minimum annual fee is also usually charged ranging from $50., 
to $100., a year. 
Special fees for extraordinary and unusual services may also be 
charged. 
' PENNSYLVANIA 
Executors’ or Administrators’ Fee 
No statutory rate or schedule. Compensation rests solely with the 
Orphans’ Court in the absence of a contract or rate agreement. The 
allowance of commissions is within the discretion of the auditing judge, 
and while the percentage basis has been adopted and adhered to as a 
matter of convenience, the courts have never hesitated to depart from 
it in order to meet varying conditions. Example as follows: 
Principal charge (Pittsburgh) 


First a 5 % 

Next ERE Serer aeons 4% 

Next SESE ers eee oe 3 % 

Next iad aati 24% 

es 2 % 
Annual Charges on Gross Income 

First ESE 5% 

Next SSSR es 4% 

All over $50,000., ............................ 38% 
Commissions on principal (all assets) Philadelphia 

On the first $100,000., 00.0000... 8 and 1/38% 

On the next $400,000., _...........2.2....-.. 2 and 2/3% 

On the next $500,000., ..........................-. 2% 

Commission on income ...............-.-------++ 8 and 1/3% 


Testamentary Trustees’ Fee 
No statutory rate: 
Annual fee is computed on market values, or, in the absence of a 
market value, on appraisal; 
On the first $100,000.,—$5 per $1,000. ( 4% of 1%) 
On the next $200,000.,—$4 per $1,000. (4/10 of 1%) 
On the next $300,000.,—$3 per $1,000. (3/10 of 1%) 
On the next $400,000.,—$2 per $1,000. (2/10 of 1%) 
The rate on all bonds exempt from federal income taxes is $2 per $1,000., 
regardless of the total account value. 
Annual charges on Gross Income (see Executor schedule). 


RHODE ISLAND 
Executors’ or Administrators’ Fee 
No statutory rate: 
Fees are subject to the approval of the Probate Court when the final 
account is presented for allowance. 


OR rE ERE oo EE 








| 
| 





TRUST FEES 


An example of fees allowed: 


Size of Estate Fee 

ff ee eee $ 1,750.00 
SII, dhdanitsiindinterssviciirensiennitebsiaiononeniimnilonit $ 3,250.00 
TUTTI: <isshsihiainsnosestnnpenssterdinichpisicuiiuiladiiaianeiiide $ 7,500.00 
IITs. senienpdibieeureunenneneeviinnsitiinnnicinennneiiiias $15,000.00 


Testamentary Trustees’ Fee 
No statutory rate: Fees are fixed by the Superior Court upon request 
and application by the trustee. Ordinarily a trustee’s compensation is 
paid out of income of trust, but if income is insufficient, it is within the 
discretion of a justice of the Superior Court to order payment in whole 
or in part from principal, if circumstances of the case so warrant. An 
example of schedule in use by a trust company: 
4% of Income; 2% of Principal, and a final charge of 14% of the 
principal of the trust upon termination thereof. 


SOUTH CAROLINA 
Executors’ or Administrators’ Fee 
Statutory fee: 
2%% of value of personal property handled. 
2%% commission is provided to executors or administrators for the 
sale of real property when directed by will or by order of court, but 
not when the executor or administrator is the purchaser. 
Allowance of fees rests with the discretion of the court, and it is common 
practice among several of the leading trust companies of fees as follows: 


III - sishinansinnistospaseonsenbenrnipiapepeiiionlioenliie $ 1,750.00 
SII - scnstcsieinervieseictpitnesenniieatabaaenniinnesiiih $ 3,250.00 
SII. <dipscbipunbinssiteninieiiainbisinthdaniniiapiinietabiaians $ 7,500.00 
TITIES ~ siarciairicsesisaitncniedpianagpiabeteatananiiababiaeit $15,000.00 


The court of common pleas may allow further compensation for extra- 
ordinary services. But no verdict shall be given for more than 5% over 
and above the sums allowed by statute. 


Testamentary Trustees’ Fee 
67-57.1 Commissions of trustees. 

“Testamentary Trustees shall be allowed the same commissions for 
the execution of their trusts as are allowed by law to executors and 
administrators”. 

SOUTH DAKOTA 
Executors’ or Administrators’ Fee 
Statutory rate: 

On all personal property and real property not sold for the payment 

of debts: 

5% on the first ........................ 
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On all sums in excess of $1,000., and not exceeding $5,000., 
at the rate of 4%; 24% in excess of $5,000. 


Testamentary Trustees’ Fee 

When a declaration of trust is silent upon the subject of compensation, 
the trustee is entitled to the same compensation as an executor. If it 
specifies the amount of his compensation, he is entitled to the amount thus 
specified and no more. If it directs that he shall be allowed a compen- 
sation but does not specify the rate or amount, he is entitled to such 
compensation as may be reasonable under the circumstances. 


TENNESSEE 
Executors’ or Administrators’ Fee 
No statutory fee. “The rate of compensation to executors and adminis- 
trators is not fixed by statute in Tennessee, but the amount of every al- 
lowance rests in the sound discretion of the court in view of all circum- 
stances.” 


Testamentary Trustees’ Fee 
No statutory fee or rate. Except as to a maximum of 5%. 
By agreement the banks in Memphis have adopted a uniform fee 
schedule, as follows: 
5% of the gross income 
1/10 of 1% of the market value of the corpus, annually. 
Termination fee of 1% at the termination of the trust. 
The above fees are not uniform throughout the State, however the 
Memphis schedule is used in a number of communities throughout the 
State. 
TEXAS 
Executors’ or Administrators’ Fee 
Statutory rate: 
5% on all sums received in cash and 
5% on all sums paid in cash. 
This commission is not allowed for receiving cash on hand at 
decedent’s death, or for paying money to heirs, or legatees as 
such. Commission can never be more than 5% of the gross 
fair market value of the estate. 
If compensation as calculated above is unreasonably low, the Court 
may allow reasonable compensation for such services. 


Testamentary Trustees’ Fee 

No statutory provisions. 

Absent provisions for compensation in the Will or agreement 
thereon by the Trustee and beneficiaries, presumably Court 
would have jurisdiction to allow reasonable fee and probably 
would follow same provisions applicable to executors and adminis- 
trators. 
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TRUST FEES 


An example of basic annual charge is: 
% of 1% of the reasonable value of the trust 
gellar tate Base $ 50,000. 
% of 1% of the next $450,000. 
1/3 of 1% on the remaining value of the trust estate. 


A minimum annual fee of $100., for each account. 

The above charges are fairly standard for securities and like assets. 
Charges for handing Oil interests are not standardized in the least and 
it is impractical to give an example. 

Additional reasonable fees are charged for extraordinary services. 
It is somewhat customary for the Trust Departments to consider as a 
basic charge % of 1% of the corpus or principal of the trust on an annual 
basis. However, this fee is subject to adjustment in individual cases. 
Where the income of the trust is largely based on rents from real property, 
the fee is frequently based upon a percentage of the rents collected, such 
as 3% to 6%, depending upon the circumstances. 


UTAH 


Executors’ or Administrators’ Fee 
Statutory rate: 


5% on the first .................. $ 1,000. 
4% on the next .................. $ 4,000. 
3% on the next .................- $ 5,000. 
2% for all above $10,000., and not 
aR $50,000. 


Excess above $50,000., and not exceeding 
$100,000., at a rate of 14% 


For all over $100,000., at rate of 1% 


Testamentary Trustees’ Fee 
The Court shall allow such trustee his proper expenses and such com- 
pensation as may be reasonable. 
Example of schedule used by a trust company, as follows: 
Annual fee where the trustee has full and vested responsibility 
% of 1% of principal with the exception of mortgages. 
% of principal on mortgages. 
Where any of the assets consist of real estate in addition to the 
annual fee there shall be charged for the management of such real 
estate the following fee: 
10% of the gross rents received on residence properties. 
5% of the gross rents received on apartment houses. 
5% of the gross rents received on business and industrial 


property. 
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1/20 of 1% of assessed value of vacant property annually, 
with a minimum fee of $5 for each piece of vacant or 
non-productive property separately set. 


VERMONT 
Executors’ or Administrators’ Fee 
Section 10,544 of the Vermont statutes (Rev. of 1947). This section 
states as follows: 
“Court Appointees; Compensation. 
Persons acting under the authority of the probate court shall be 
paid as follows: 
1. For each day’s attendance by executor, administrator, trustee, 
agent or guardian, on the business of their appointment, $4.00; 
2. For each day’s attendance of commissioners, appraisers or 
committee, $4.00; and the probate court may allow in cases of 
unusual difficulty or responsibility, such further sum as it 
judges reasonable.” 


Testamentary Trustees’ Fee 
Same as executors’ or administrators’. 


VIRGINIA 


Executors’ or Administrators’ Fee 
Under Virginia Law commissions are customarily allowed Executors, 
Administrators c. t. a. and administrators, trustees, guardians, and com- 
mittees at the rate of 5% on the gross receipts. The rate is the same 
whether the fiduciary is a trust institution or individual. 
An example of fees in effect in Richmond, and, for the most part, 
in other principal cities in Virginia with some slight variations, as 
follows: 
Principal 
5% on first 
4% on next 
3% on next 
2% on all over 


Income 
5% on all receipts, annually. 


Testamentary Trustees’ Fee 

Commissions at same rate as Executor unless otherwise provided for. 
Where a testamentary trustee has also served as executor, it has been 
customary to serve in this capacity without a second principal charge 
of commission and their annual commission for serving as trustee has 
been based on income alone. 





TRUST FEES 


WASHINGTON 


Executors’ or Administrators’ Fee 

No statutory rate. Where no compensation shall have been provided 
by will, or the Executor shall renounce his claim thereto, he shall be 
allowed such compensation as to the court shall seem just and reason- 
able, based on the services rendered; and the like compensation shall 
be allowed to administrators. 


Example of minimum fees Example of fee schedule in use by 
suggested by the Seattle Bar a bank in Seattle, as follows: 
Association, as follows: Minimum 

Fee to be based upon gross 

appraised value of all property, 

both separate and community, 

excepting life insurance under 

$40,000. 

For the first $ 5,000 

For the next $ 5,000 

For the next $ 10,000 Example of fees suggested by the 
For the next $180,000 Walla Walla Bar Association. 

For the next $300,000 Combine inventory up to $2,000. 
All above , Not less than 100. 


Extraordinary Services: On next $8,000., not less than 4% 
Such additional compensation On the next $10,000 not less than 
as the court may allow. 3% 

On the next $80,000 not less than 
2% 
all over $100,000 not less than 1% 


Pierce County (Tacoma): The Pierce County Superior Court has gen- 
erally followed the rule of giving the Executor or Administrator the same 
fee as the attorney provided the Administrator or Executor has rendered 
substantial services. In the case of an estate consisting solely of cash, the 
court has refused to give the Executor the full fee as set forth by the 
minimum bar schedule for attorneys. 


In all instances where community property is involved the value of the 
whole community estate shall be taken as a basis for fixing fee. 
Estates set aside to surviving spouse or minor children under probate 
exemption laws are reduced from schedules shown above. 


Testamentary Trustees’ Fee 
No statutory rate. At the discretion of the Court, usually the same fee 
as allowed the Executor or Administrator: 

Example of bank schedule. (Seattle) 














580 THE BANKING LAW JOURNAL 


A. Acceptance fee: Under a testamentary trust—None when the Trustee 
is Executor under the will or administrator c. t. a. When the Trustee is 
not executor or administrator c. t. a., 1/10 of 1% of the reasonable value 
of the estate specifically described. 1/5 of 1% of the reasonable value 
in all other cases. Minimum $25. 
B. Annual fee: (1) Personal Property: % of 1% of first $250,000., of 
reasonable value. 3/8 of 1% of next $750,000., of the reasonable value. 
% of 1% of the reasonable value in excess of $1,000,000., % of 1% addi- 
tional on individual mortgages, loans or contracts secured real and/or per- 
sonal property. (2) Real Property: % of 1% of the reasonable value 
without deduction for encumbrances. (3) Minimum Annual Fee, $25. 
C. Additional Charges—Real Property Only: (1) Management of im- 
proved property 5% of the gross income. (2) Sales-Property within 
corporate city limits 5% of first $30,000.; 24% of all over $30,000.; Farms 
and suburban property—Double above rate. Minimum, $25. (3) For 
collection of Ground Rents on Long Term leases over 20 years. 3% of 
first $10,000 of annual rent. 2%% of next $40,000 of annual rent. 2% of 
excess of $50,000., of annual rent. Except where a Broker is employed 
and a full commission is paid to such Broker, fee as follows: For sales 
1%.; For management of improved property Trustee shall receive a 
minimum of at least 3% of gross income. 
D. Distribution Fee: 1% of the reasonable value of the trust estate 
distributed to named beneficiaries. 2% of the reasonable value of the 
trust estate distributed to unnamed beneficiaries. Aggregate minimum, 
$25. 

WEST VIRGINIA 


Executors’ or Administrators’ Fee 

No statutory rate. 
Reasonable expenses and compensation are allowed to the 
personal representatives settling accounts. This compensa- 
tion is usually 5% on receipts. 


Testamentary Trustees’ Fee 

No statutory rate. 
Reasonable expenses and compensation are allowed to the 
personal representatives settling accounts. This compensa- 
tion is usually 5% on receipts. 


WISCONSIN 


Executors’ or Administrators’ Fee 
Statutory rate: 


ee I iiss, $ 1,000. 
eee aeet a $19,000. 
OF 26 GRO nth idiein.. a $20,000. 


Payment to be adjusted on filing inventory and appraisal. 
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No statutory fees. 
General practice 5% of income or receipts, plus reasonable fees for 
service. Section 320.08 of Statutes provides for apportionment of 
trustees fees to 75% charged against income, and 25% charged 


| Testamentary Trustees’ Fee 


f against corpus, in the absence of contrary direction in instrument 
. creating the trust. 
" | The schedule of fees approved by the Milwaukee Court is as 
.. follows: 
e Annual Fee 
$25 plus % of 1% on first $100,000 of assets at market value 
\- three-tenths of 1% on next $900,000. 
n one-fourth of 1% on next $1,000,000. 
1S two-tenths of 1% over $2,000,000. 
“ Additional Fees 
r 5% of gross income from real estate. 
d 5% of the total cost of repairs, alterations and remodeling. 
fe For negotiating lease the prevailing local Real Estate Board 
commissions. 
® one-fourth of 1% of the principal amount of mortgages and land 
te contracts. 
he Additional compensation for extraordinary services may be allowed. 
m, Distribution Fee Upon Termination 
In addition to the annual fee: 
Inclusive of such services as are performed by trustee in con- 
nection with court proceedings on the hearing for termination, 
income tax returns, plan of distribution, final account, transfer of 
he assets, tax clearance, and the like, as follows: 
sa- Not to exceed 
1% on first .............. $ 100,000. 
% of 1% on next ...... $ 150,000. 
% of 1% on next ...... $ 750,000. 
the % of 1% over ............ $1,000,000. 
sa- (of fair value of the assets). 


WYOMING 
Executors’ or Administrators’ Fee 
Statutory rate: 


10% on the first 
5% on the next 
3% on the next 
2% on all over 
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Testamentary Trustees’ Fee 

No statutory fees are provided for testamentary trustees. 
The fees for administrators and executors have frequently been 
applied in the case of trustees. 


APPENDIX 
ARKANSAS 
ACT 297 OF 1957 

“The personal representative may employ legal counsel in connection 
with the probate of the will or the administration of the estate, and the 
attorney so employed shall prepare and present to the Probate Court all 
necessary notices, petitions, orders, appraisals, bills of sale, deeds, leases, 
contracts, agreements, inventories, financial accounts, reports and all 
other proper and necessary legal instruments during the entire six months, 
or longer when necessary, which said estate is required by law to remain 
open, and for said legal services such attorney, unless otherwise con- 
tracted with the personal representative, heirs and beneficiaries of said 
estate, shall be allowed a fee based on the total market value of the real 
and personal property reportable in the Probate Court, as follows: 


i III ii cccnaivatgachnnbenede $ 5,000.00; 
aa $ 20,000.00; 
ft 0 ae $ 75,000.00; 
ee 800,000.00; 
2%% of the next ...................00-000. 600,000.00; 


and 2 % of the value of all properties thereafter. 


If this schedule of fees does not provide compensation commensurate 
with the legal services rendered, then the Court shall add thereto such 
an amount as he deems reasonable to adequately compensate said at- 
torney for his services.” 


IOWA 


Probate Fee Statute (as amended) 
Code 1954, Section 638.23 (as amended ) 


“COMPENSATION. Executors and administrators shall be allowed 
such reasonable fee as may be determined by the court, for services 
rendered but not in excess of the following commissions upon the gross 
assets of the estate listed in the probate inventory for Iowa inheritance 
tax purposes which shall be received as full compensation for all ordinary 
services: 

For the first one thousand dollars, six percent 

For the overplus between one and five thousand dollars, 

four percent. 

For all sums over five thousand dollars, two percent.” 
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STATEMENT OF PRINCIPLES of Interpretation of Section 638.23 as 
amended. 

(Adopted by Board of Governors, The Iowa State Bar Association 

and the Iowa District Judges Association. ) 

“Gross assets of the estate listed in the probate inventory for lowa 
inheritance tax purposes” means all assets properly listed, except life 
insurance payable to named beneficiaries. Jointly held property shall be 
listed in toto. 
The maximum attorney’s fee set forth in the statute for ordinary services 
(including the preparation and filing of an ordinary Iowa inheritance tax 
return, ordinary federal estate tax return, and ordinary income tax re- 
turns), shall be standard and regular attorney's fee, subject, however to 
reduction, in the discretion of the Court, for mitigating circumstances. 
Attorney's Fees for extraordinary services under Section 638.25, Code 
1954, shall be determined by the Court upon a showing of the facts war- 
ranting the allowance of the same. 
These principles shall apply to all fees fixed after July 4, 1957. 


NEW JERSEY 


Be it enacted by the Senate and General Assembly of the State of New 
Jersey: 
1. Section 3A:10-1 of the New Jersey Statutes is amended to read as 
follows: 
8A:10-1. Allowance of commissions on corpus in excess of $100,000.- 
00 to executors, administrators, administrators with the will annexed, 
guardians, trustees under a will and fiduciaries appointed under 
chapter 40 of this Title for the property of an absentee, shall be made 
with reference to their actual pains, trouble and risk in settling the 
estate, rather than in respect to the quantum of the estate. 
2. Section 3A:10-2 of the New Jersey Statutes is hereby amended to 
read as follows: 
3A:10-2. On the settlement of accounts of fiduciaries acting in any 
capacity referred to in Section 3A:10-1 of this Title, their commissions 
over and above their actual expenses shall be computed upon the 
following rates: 
On all income that comes into their hands 6%, without court al- 
lowance. 
If there is but one fiduciary. 5% on all corpus that comes into the 
fiduciary’s hands in cases where corpus receipts do not exceed $100,- 
000.00, and in cases where corpus receipts exceed $100,000.00, 5% on 
the first $100,000.00 of corpus and, on the excess over $100,000.00 of 
corpus, such percentage, not in excess of 5%, as the court may de- 
termine on the intermediate or final settlement of the fiduciary’s ac- 
counts, according to actual services rendered. If there are two or 
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more fiduciaries, their commissions on corpus shall be the same as 
herein provided in the case of 1 fiduciary, and, in addition thereto, 
the court may allow corpus commissions in excess of the commissions 
to which 1 fiduciary would be entitled under this section, at a rate 
not exceeding 1% of all corpus for each additional fiduciary. In any 
case in which the administration of the fiduciary or fiduciaries has 
extended or extends beyond a period of 25 years, corpus commissions 
for such additional years shall be allowed at a rate not exceeding 
one-fifth of 1% per annum, irrespective of the number of fiduciaries. 
This Act shall take effect immediately. 

Approved and effective June 10, 1957 


INTRODUCTORY STATEMENT 


The purpose of this bill is to clarify present law governing f- 
duciaries’ commissions, and to increase fiduciaries’ commissions to 
keep pace with increased costs of administration of estates of deced- 
ents and others. 
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BANKING DECISIONS 


In this department are published each month all of the important decisions 

of the Federal and State Courts involving questions pertaining to the 

law of banking and negotiable instruments. The experiences they disclose deserve 
careful attention and study of bankers, bank counsel, the depositor 


and the bank student seeking advancement. 





Bank May Not Set Off Against Deposit 
Held in Trust by Agent 


In a case where there was a majority opinion, two special 
concurring opinions and a dissenting opinion, the court sum- 
marized its view of the issue as follows: 


“Where an agent has money in his possession belonging to his 
principal, which he deposits in his own general bank account with 
the intention of paying the sum due his principal by check drawn 
on that account; and where at the time of the deposit the agent 
is indebted to the bank on a past due obligation, and the bank 
accepts the deposit without knowledge that the agent holds the 
money in trust for the benefit of his principal and sets off the 
amount of the debt of the agent against the deposit; and 
where at the time the bank applies the deposit on the debt of the 
agent it has not changed its position to its detriment in reliance 
upon said deposit; can the principal recover from the bank that 
portion of the deposit which the agent held in trust for his use and 
benefit?” 


The court answered this question in the affirmative, reason- 
ing that it did not know of any rule of law which enabled a de- 
positary receiving funds from an agent or trustee belonging to 
his principal to appropriate the funds to satisfy the depositary’s 
debt against the agent or trustee and then to prevail over the 
principal or true owner on the ground that the depositary did 
not have knowledge of the real ownership of the funds. Coz v. 
Metropolitan State Bank, Inc., Supreme Court of Colorado, 
336 P.2d 742. The opinions of the court and the dissent are as 
follows: 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 776. 
585 
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MOORE, J.—This action was first presented to this court in cause No. 
17877 which was decided October 8, 1956, Metropolitan State Bank, Inc. 
v. Cox, 134 Colo. 260, 302 P.2d 188. In that opinion the trial court was 
required to reconsider the evidence and to determine whether at the time 
the bank accepted a deed from one William E. Rust it had knowledge 
of the existence of a second deed of trust on the real estate conveyed to 
the bank by said warranty deed. Pursuant to this mandate, and consist- 
ent with the direction of this court, the trial court on December 7, 1956, 
disposed of the case and entered judgment in favor of the bank as against 
the claims of all plaintiffs in the three cases which were consolidated for 
trial. Writ of error directed to that judgment is now before this court 
for consideration upon the full record. 


To properly understand the case as now presented, our opinion in 
the first case should be referred to, where a full statement of the plead- 
ings and the findings of the trial court appear. Suffice it to say here that 
one, Rust, was a dealer in automobiles, tractors and trailers; that he had 
conducted his banking business with the defendant bank for several years 
and the bank was familiar in a general way with his method of operation; 
that in some instances Rust acted as an agent of the owner in disposing 
of such vehicles, in other instances he would buy them outright, and upon 
occasion he would sell trucks, cars and trailers on commission. At the 
time of his dealings with Cox (one of the plaintiffs in the trial court) Rust 
owed the bank (defendant in the trial court) approximately $8,000 which 
indebtedness was long past due and the bank had for some time been 
attempting to secure collection, without success. A warranty deed was 
delivered by Rust to the bank for the purpose of liquidating his debt. 
This deed excepted a first deed of trust of $13,000 and the bank admits 
knowledge of this lien. The deed covenanted that the property was free 
and clear of any other liens, when in fact there was a second deed of 
trust of record against the real estate at the time the deed was executed. 
The bank denied any knowledge thereof and upon discovery of the exist- 
ence of this trust deed it rescinded its agreement releasing Rust from his 
debt and seized the sum of $6,270.94, being the balance on deposit in his 
checking account at the time. He had deposited to his general account 
a check for $6,120 the day before the seizure. This check was received 
by him as payment in full for a tractor which he had sold and which was 
owned by Cox. The arrangement between Cox and Rust was that the 
latter would find a purchaser for the tractor and would keep as his 
commission all sums received in excess of $5,000. Rust had delivered to 
Cox three checks totalling $5,000, but due to the seizure of the said 
deposit by the bank, checks representing $4,500 payable to Cox were un- 
paid. Cox brought his action against the bank claiming that the deposit 
of Rust was a special deposit for a specific purpose and that the bank 
knew or had reason to know that said deposit was a special one. 
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No. The $6,120 check received by Rust from the purchaser of the tractor 
nc. was drawn on a bank in Vernal, Utah. In order to expedite clearance of 
vas the checks issued to Cox, Rust consulted officials of the bank and was 
me advised to secure a telegram from the Utah bank accepting the charge 
lige against the account upon which it was drawn. Such a telegram was 
to received by the local bank and thereupon Rust’s account was credited 
ist- with the amount of the depoit. An official of the bank admits that at the 
56, time the deposit was made he conferred with Rust in a private office for a 
nst period of time estimated to be between ten minutes and half an hour,, and 
for that at this conference the ledger card concerning Rust’s indebtedness was 
urt on the table. Rust testified that the full nature of his dealings with Cox 


was told to the bank official during this conference and that the bank 
was informed that $5,000 of the money represented by the check belonged 


in to Cox. Rust further testified that the bank official promised not to 
id- seize the funds for application to Rust’s indebtedness and that this 
nat promise was made prior to making the deposit. 

ad Officials of the bank denied that they had any knowledge whatever 
ars which might charge them with notice that the check involved trust funds. 
mM; They testified that Cox was not mentioned. It is admitted, however, that 
ng a check for $500 drawn by Rust in favor of Cox was cashed since Rust 
on had a sufficient balance for the payment of this check prior to the 
he deposit of the draft on the Utah bank. 

ust In other cases which were consolidated for trial, the Tribune Grain, 
ich Inc. and Sullivan, Inc. sought to recover against the bank upon checks 
en held by them upon which payment was refused following the seizure 
yas of Rust’s funds by the bank. In these transactions Rust bought grain 


its therefor. Unless the bank is bound by its acceptance of the deed to 
ree discharge the debt of Rust, the vendors of the grain have no remedy 
against it. 

Following the mandate of this court in cause No. 17877 the trial court 
found specifically that the defendant bank had no actual or constructive 
notice of the existence of a second deed of trust at the time the deed 
from Rust was delivered to it. There is competent evidence to support 
this finding of fact and in such circumstances we are not warranted 
in disturbing it. Apart from the contention that Rust’s obligation to the 


ed. 
ist- 
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if 
bt. | from the corporations, giving the checks drawn on the bank in payment 
ed 


vas bank had been cancelled by acceptance of the deed, and because thereof 
the the bank had no right to set off the deposit against the claimed indebted- 
his ness of Rust, there is no legal basis for the claims of the Tribune Grain 
to | Inc. and Sullivan, Inc. We are bound by the finding of the trial court 
aid | and accordingly affirm the judgment as to these two plaintiffs. 

m | A different situation exists with reference to the claim of Cox as 
ysit between him and Rust. $5,000 of the money represented by the check 
nk for $6,120 was unquestionably received by Rust as trustee for the use 


and benefit of Cox. 
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Although the assignment of title to the tractor which was executed 
and delivered by Cox has the name of Rust as assignee therein, it would 
seem clear that it was delivered in blank by Cox since Rust acknowledges 
that he placed his own name on it after receiving it upon giving the last 
of three checks totalling $5,000 to Cox on December 20, 1954. He ex- 
plained at length the reason he placed his own name as assignee on the 
title to the tractor and used a printed form, No. 411 Dealer's Bill of 
Sale, for the purpose of securing title in the purchaser. In this connec- 
tion we quote the following testimony: 


“Q. Now, whether you bought the tractor or whether you 
had it on a commission basis the transaction so far as the title is 
concerned would be handled the same, would it, Mr. Rust? A. If 
I bought it? 

“Q. Yes, for resale. A. It would be handled the same to 
go through the dealer, to secure a title for the purchaser. It would 
have to be handled the same way. It wouldn’t make any difference 
whether I owned it or not. If I transfer it on the 411, that is the 
way it has to be. 


“Q. Well, the title could be assigned direct across to B & M, 
could it not? A. To B & M? 


“Q. Yes, assigned to them and they could get a new title? 
A. It can be that way if they receive a permit to drive it to their 
courthouse, if they take the tile from me and go to their county 
clerk’s office without taking the truck home with them. This B 
& M Service is in Rangely, and it has to go from the dealer to 
the purchaser and then from the purchaser to the state to secure 
title. I had gotten instructions concerning that from the dealers 
association. 
“Q. Regardless of whether it is a sale and a purchase of the 
truck you would use identically the same titles, is that right? A. 
That is the only title there was to the truck.” j 
We are satisfied that the insertion of the name of Rust as the transferee 
of the title under these circumstances, which are not disputed, did not 
in any manner change the nature of the relationship existing between 
Cox and Rust. The testimony of Rust in this connection is: 
“A. My contract with Mr. Cox was that I was to sell his piece 
of equipment and all over five thousand dollars was my commission ) 
for selling that piece of equipment for him. Now, I received that 
piece of equipment in October, I believe, and I had several deals 
on it and several deals that were attempted to be financed through 
the Metropolitan Bank, .. .” 
The testimony of Cox in this connection is as follows: 


Q. Mr. Cox, I direct your attention to on or about the 20th 
day of December 1954. On or about that time did you have any 
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business dealings with Mr. William E. Rust? A. Yes, Mr. Rust 
was selling a truck for me. 

“Q. Did you at any time transfer title to Mr. Rust? A. I did 
on December 20th when I received the final check from Mr. Rust. 


“Q. And to your knowledge was that title turned over to the 
purchaser of he truck? A. It was turned over to the purchaser. 

It wasn’t—Well, I signed the title over and received the check, 

see? 

“Q. On what date? A. December 20th. 

“Q. 1954? A. 1954. 

“Q. And did you receive checks from Mr. Rust in payment for 
that tractor? A. Yes, I did. I received three checks.” 

The deal for the sale of the tractor was made by Rust on December 
15. He expected to receive a certified check in payment of it but on 
December 20 he received the check which was not certified. On 
December 18, upon the request of Cox for some money, Rust gave him 
a check for $1,000 and on December 20, additional checks for $500 and 
$3,500 were drawn by Rust and delivered to Cox. Cox then signed the 
title and delivered it to Rust. The bank did not in any manner change its 
position by the extension of additional credit to Rust, nor did it in any 
manner whatever suffer detriment in reliance upon the trust funds de- 
posited by Rust in his general account at the bank. Its status as a creditor 
of Rust remained the same after the deposit of Cox’ money as before. 

The judgment of the trial court entered following our first opinion 
in this controversy contains a statement to the effect that the check given 
Rust in payment of the tractor belonging to Cox was not received by 
the bank as a “special deposit.” This is tantamount to a finding that the 
bank had no notice of the trust nature of the transaction between Rust 
and Cox. We are bound by this finding of fact for the reason that there 
is competent evidence to support it. The trial court furtherr entered 
a finding that the funds in Rust’s account which the bank seized, “were 
not trust funds.” We conclude as a matter of law that this finding is 
without support in the evidence. We resolve all disputed questions of 
fact in the light most favorable to the position of the defendant bank 
and determine whether as a matter of law it was entitled to seize that 
portion of the deposit which Rust intended to go to Cox as payment for 
the tractor. 

Question to be Determined 
Where an agent has money in his possession belonging to his principal, 
which he deposits in his own general bank account with the intention 
of paying the sum due his principal by check drawn on that account; and 
where at the time of the deposit the agent is indebted to the bank on a 
past due obligation, and the bank accepts the deposit without knowledge 
that the agent holds the money in trust for the benefit of his principal, 
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and sets off the amount of the debt of the agent against the deposit; 
where at the time the bank applies the deposit on the debt of the agent 
it has not changed its position to its detriment in reliance upon said de- 
posit; can the principal recover from the bank that portion of the deposit 
which the agent held in trust for his use and benefit? 

The question is answered in the affirmative. This court has held 
that money may be traced as a trust fund although it has no earmarks. 
Gillett v. Moore, 74 Colo. 484, 223 P. 21. We need not cite authority for 
the gener:l proposition, well settled in the law, that whenever property 
held in trust has been misapplied it may, if it can be traced, be followed 
and subjected to the use of the cestui que trust unless it has been acquired 
by an innocent purchaser for value without notice of the existence of 
the trust. 

Another principle of law interwoven in this controversy is the rule 
that the relationship between a bank and a depositor is that of debtor 
and creditor. The deposit of money in the general account of a depositor 
transfers ownership of the money to the bank. The obligation of the bank 
to its depositor is to pay out funds only to him or upon his written order. 
American National Bank of Denver v. First National Bank of Denver, 
130 Colo. 557, 277 P.2d 951. One of the qualifications of this obligation 
of the bank is the general rule that in the absence of unusual circum- 
stances the bank has the right to set off against the account of the 
depositor the past due obligation of such depositor to the bank. 

The precise question which we are called upon to determine under 
the record before us has been before the courts of last resort on numerous 
occasions. We have read many reported decisions from several jurisdic- 
tions and are of the firm conviction that the so-called “federal” or 
“equitable” rule is best supported by reason and best serves the demands 
of justice. Notwithstanding that former decisions of this court may have 
seemed to commit us, we have given the problems presented a thorough 
re-investigation and have determined now, and hereafter, to follow the 
“equitable” rule. 

The issues of law are treated so thoroughly in Agard v. People’s Nat. 
Bank, 169 Minn. 438, 211 N.W. 825, 50 A.L.R. 629, that we need do no 
more than quote from that opinion. In considering the following quota- 
tion one needs only to substitute the name of Rust for that of Lindbergh 
since Lindbergh occupies the position of Rust in the case at bar. 


“The bank did not change its position nor suffer detriment on 
the faith of the deposit in Lindbergh’s name of plaintiff's money. 
So it has no equity superior to that of plaintiff, there being no 
anomalous and dominant quality in the banker’s right of offset. 
The argument contra is put upon the currency of negotiable 
paper, and the ‘ancient foundation that money has no earmarks 
and therefore when honestly taken can be kept.’ What is meant 
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is that where money has been honestly received, for a considera- 
tion and without notice, in the independent right of the taker him- 
self, as in payment of a debt, it may be kept. But the same author 
goes on to say that: 

“‘Modern jurisprudence is assailing this rule. The truth is 
recognized that money has no more sacredness than other kinds of 
property, and that the true owner ought under many conditions to 
recover his own, especially when the receiver would not be in a 
worse state than he would have been had it not been paid to him.’ 
Bolles, Modern Law of Banking, 748. 

“But while money has no more sanctity than any other property, 
and not as much as some, it has, and must continue to have, a 
currency, a fluidity, that is denied other property. That quality 
must continue or it will cease to be money. But allowing fully the 
premise, building even on this ‘ancient foundation’ of no earmarks, 
how can it follow that a bank, more than any one else, can by its 
own act, unaided by superior equity, appropriate the money of 
another which happens quite by chance and temporarily to have 
been placed in its control? Here it was intended to be merely the 
conduit of that money on its way to the rightful owner: . . . 


“What has happened to plaintiffs right to his money? Nothing 
but the unilateral act of the bank in asserting a right of offset. But 
no equity attends that right—at least none superior to that of plain- 
tiff. The bank has not changed its position on the faith of the 
deposit. It certainly did not accept Lindbergh as a depositor, 
nor loan him money, nor buy his notes, expecting payment out 
of any funds not his own. 


“The currency of money and commercial paper and the 
absence from the former of all earmarks have never, alone, pro- 
cured their escape from equity’s pursuit of trust property in the 
hands of those who, with notice or as volunteers or without 
consideration, have taken the property from the trustee. In such 
a case equity follows not only the original property but the 
proceeds if there has been a conversion into money. Pomeroy’s 
Eq.Jur. (8d Ed.) § 1048. The doctrine predicated upon the 
currency of money, the lack of earmarks, still applies where the 
trustee himself effects the conversion and uses the money of his 
principal or cestui in payment of his own debt. Smith v. Craw- 
ford County State Bank, 99 Iowa 282, 61 N.W. 378, 68 N.W. 690. 
But that is not this case. Here the trustee did not make the applica- 
tion to the debt of the bank. His inention was to pay plaintiff. It 
was the bank alone which made the seizure, taking advantage of 
the fortuitous circumstance that made it a depositary of the fund. 
There was not even the implication that might have arisen if Lind- 
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bergh’s account had been overdrawn when the deposit was made. 
In such a case, the depositor himself authorized the offset and uses 
another’s funds to pay his own debt.” 


We approve the following quotation from the early case of Burtnett 
v. First Nat. Bank of Corunna, 38 Mich. 630, under facts pertinent to 
those present in the instant case: 


“But we are not aware of any principle which will enable 
a depoitary who has received from a trustee or agent a fund 
belonging in fact to the principal or beneficiary, to appropriate 
it by his sole act to his own debt held against the trustee or agent 
and thereupon to insist that his want of knowledge of the true 
ownership is sufficient to guard such inequitable appropriation and 
bar the real owner from pursuing the fund.” 


Suporting the forceful language hereinabove quoted numerous 
authorities could be cited. A few of them are the following: George D. 
Harter Bank of Canton, Ohio, v. Inglis, 6 Cir., 6 F.2d 841; Curtis v. Hart, 
Tex.Civ.App., 26 S.W.2d 420; Western Shoe Co. v. Amarillo Nat. Bank, 
127 Tex. 369, 94 S.W.2d 125; Swift v. Williams, 68 Md. 236, 11 A. 835; 
Cady v. South Omaha Nat. Bank, 46 Neb. 756, 65 N.W. 906; Merchants’ 
& Farmers’ Bank & Trust Co. v. Hammond Motors Co., 164 La. 57, 118 
So. 763; Brady v. American Nat. Bank of Oklahoma City, 120 Okl. 159, 
250 P. 1006; Shotwell v. Sioux Falls Savings Bank, 34 S.D. 109, 147 N.W. 
288, L.R.A.1915A, 715. The opinion of the Supreme Court of Minnesota 
in Berg v. Union State Bank, 179 Minn. 191, 229 N.W. 102, contains a 
reference to other cases supporting the “equitable” rule which we adopt. 

To the extent that the opinion of this court in the early case of 
Boettcher v. Colorado Nat. Bank, 15 Colo. 16, 24 P. 582, is out of 
harmony with the views herein set forth, it is expressly overruled. The 
case of Sherberg v. First Nat. Bank of Englewood, 122 Colo. 407, 222 
P.2d 782, was one in which recovery was had upon proof that the 
deposit there in question was a “special deposit”, and by acceptance 
thereof the bank “impliedly binds itself not to set off against such deposit 
a debt due it from the depositor.” The present case is clearly distinguish- 
able on the facts. However, in the Sherberg case, in discussing the law 
some language appears which is not essential to a determination of that 
case which might tend to support adherence to a rule opposed to that 
which we follow in this opinion. To such extent as necessary to harmon- 
ize with our views expressed herein, the Sherberg opinion is modified. 

In the instant case the bank filed a counterclaim against Rust in which 
it alleged that after its seizure of the funds it obtained judgment against 
Rust in a separate action for the amount of the debt owed by him after 
the setoff. It is alleged that in the event Cox should recover against the 
bank, equity requires that the bank be awarded judgment against Rust 
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for a like sum. Rust, although served with process in the instant case, 
has entered no appearance herein and has not taken issue with this 
prayer of the bank for relief against him. Under these circumstances, 
and in view of our determination that Cox is entitled to judgment against 
the bank in the sum of $4,500, a judgment for this sum should enter in 
favor of the bank against Rust. 


The judgment is reversed and the cause remanded with directions 
to enter judgment in favor of Cox against the bank for $4,500 plus interest 
from December 20, 1954, and costs; judgment shall enter in favor of 
the bank against Rust for a like sum. 


SUTTON and FRANTZ, JJ., specially concurring. 
KNAUSS, C. J., and HALL, J., dissent. 
SUTTON, Justice (specially concurring). 


I concur in the majority opinion except insofar as it is based upon 
the premise that the bank had accepted the deposit without knowledge 
of its special status. 

The original agency relationship of Rust, as agent, and Cox, as prin- 
cipal, is admitted by all. This agency continued through the deposit and 
until Cox received his money. In my opinion it is immaterial whose 
name appeared on the certificate of title, or what money Rust may have 
advanced to Cox, or what agent or means Rust used to transfer title and 
possession to the purchaser, it was still Cox’ truck until the purchaser (B 
& M) paid for it. Rust was a mere conduit through which the purehase 
money, less commission, was to flow to Cox. 

I am in agreement with the majority opinion in concluding that the 
trial court erred as a matter of law in finding that this purchase money 
was not a trust fund as between Cox and Rust. I would go further and 
say that as a matter of law the bank knew this was trust money and 
specially deposited. It is undisputed that Rust had tried to sell the Cox 
truck to several other purchasers. It also appears that either those 
attempted sales or at least sales of other equipment “were attempted to 
be financed through the Metropolitan Bank”; that Rust had been to the 
bank about this particular sale before making the deposit and during his 
discussion with the bank’s official his ledger card was on the table; and 
the bank itself had Rust secure a telegraphed guarantee of the purchaser’s 
check from the Bank of Vernal, the telegram being directed to and re- 
ceived by the bank. 

Common sense dictates that Rust, a businessman who owed past-due 
obligations to the bank, would not have deposited this check in his 
account and forthwith drawn a check thereon to Cox for his share, unless 
he was satisfied that the bank would not seize it to discharge his own 
obligations. 

Since the bank under the facts here is chargeable with knowledge of 
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the nature of the funds and the purpose of their deposit, it makes no 
difference whether it changed its position in any way as a result of the 
entire transaction, it could be in no worse position as a creditor of Rust 
than before, and only improved its position by appropriating Cox’ money 
to the payment of Rust’s debt. 

This was a simple sale through Rust to B & M. To hold otherwise 
would be to countenance a rule which would do violence to established 
principles of agency, as well as the rules relating to the right to trace 
trust funds. 

Cox is entitled to his $4,500 together with interest and costs from the 
bank. Tribune Grain Inc. and Sullivan, Inc. can, as the majority opinion 
holds, recover nothing. 

FRANTZ, Justice (specially concurring). 

It is my conviction that aim has not been directed toward the center 
of the problem presented by the record in this case, but rather, and at 
best, toward peripheral questions, all of which induce me to urge that 
we resolve the only question which, in my opinion, invites solution, 
and which would be dispositive of this controversy. I respectfully 
expostulate with my colleagues that we miss the point of the case in 
directing our considerations to questions of who owned the vehicle, 
tracing trust funds, and so forth. 

Open sesame to the solution of the dispute between the parties is 
the conduct of Rust and the Bank on December 20, 1954, at about the 
hour of 4 o'clock in the afternoon. Deposit of the check was made at 
that time, and in this connection it is important to remember the inter- 
play of the components of this transaction. Whatever the incidents, 
circumstances and negotiations may have been, leading to the deposit 
of the check (and there is considerable contrariety of testimony on these 
matters ), they were merged in that certain instrument, the deposit slip. 

At the time of acknowledging receipt from Rust of the check drawn 
by B. & M. Service in the sum of $6,120 from which was deducted $325 
cash paid to Rust, the deposit slip recited: 


“All deposits are accepted for collection only and credited 
subject to final cash payment and are handled at risk of depositor. 
Credit is given conditionally, this bank reserving right to charge 
back to depositor all unpaid items or returns therefor which 
are unpaid, although item itself is not returned, items on this bank 
not found good will be charged to depositor. This bank will use 
due diligence in selecting responsible collecting agents but will not 
be responsible for their acts or omissions, negligent or otherwise, 
or for loss of items in mail.” 


It has been held that such a deposit slip is contractual in nature, First 
National Bank of Denver v. Henning, 112 Colo, 523, 150 P.2d 790; 
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American Savings Bank & Trust Co. v. Dennis, 90 Wash. 547, 156 P. 559; 
Ryan v. Columbia National Bank, 142 S.C. 231, 140 S.E. 593, and “that, 
pursuant to the provisions of the deposit slip, [the] bank, at the time of 
deposit, was merely an agent to collect.” Bromfield v. Cochran, 86 Colo. 
486, 283 P. 45, 47, 68 A.L.R. 722. Involved in the latter case was a 
deposit slip containing language concerning the bank acting as agent 
similar to that appearing in, and quoted from, the deposit slip in question. 

Receipt of the check, payment of $325 to Rust, and use of the deposit 
slip with the quoted language were all parts of one act. The conditions 
contained in the deposit slip, if rendered ambiguous by the circumstances, 
must be construed most strongly against the bank, the drafter of the 
provision. People’s Gin Co. v. Canal Bank & Trust Co., 168 Miss. 630, 
144 So. 858, 146 So. 308. “Whatever the rule may be in other jurisdic- 
tions, and there is some conflict in the authorities, it seems to be reason- 
ably well settled in this state that, where a check is received and deposited 
as in this case, and the depositor checks against it with the understanding 
that, if the bank fails to collect the check, the amount is to be charged 
back, the check remains the property of the depositor, and title thereto 
does not pass to the bank. The allowing a depositor to check against 
such paper is a mere gratuitous privilege.” (Emphasis supplied.) 
American Savings Bank & Trust Co. v. Dennis, supra [90 Wash. 547, 156 
P. 560]. See Joppa v. Clark Commission Co., 132 Or. 21, 281 P. 834; E. A. 
Tovrea & Co. v. Degnan, 27 Ariz. 539, 234 P. 820. 


The written right to charge the checks back is indicative of the bank’s 
status as agent for the depositor. First National Bank of Eads v. Fleming 
State Bank, 74 Colo. 309, 221 P. 891; First National Bank of Denver v. 
Federal Reserve Bank of Kansas City, Mo., 10 Cir., 6 F.2d 339, 341. In 
the latter case Judge Phillips spoke for the court of this federal circuit, 
and said: 


“Although the checks were indorsed in blank, they were in- 
dorsed and deposited to be transmitted for collection, and the 
credit given therefor in the account of the Lumber Company with 
the plaintiff bank was subject to the right to charge the checks 
back to such account if payment therefor in cash was not received. 
Such being the facts, the indorsement did not transfer the title 
to the checks to the plaintiff.” (Emphasis supplied. ) 


The relationship between a bank and its depositor, whether that of 
agent and principal or debtor and creditor, cannot be unilaterally 
changed. “If the admitted relation of principal and agent is to be sud- 
denly changed to that of debtor and creditor, such a result must be 
brought about by some definite act, and it seems to us that this definite 
act must be one concurred in by the principal, as the relation of debtor 
and creditor is a contractual relation and bilateral in its inception.” 
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People ex rel. Nelson v. People’s Bank & Trust Co., 353 Ill. 479, 187 
N.E. 522, 524, 89 A.L.R. 1328. 

“In the absence of a contractual agreement to that effect, a bank 
which has received an item as agent for collection cannot change its 
status as agent into some other relation, such as that of debtor, at its 
will and without notice for its own purposes or for the benefit of a 
subagent.” 9 C.J.S. Banks and Banking § 248, p. 507. “A bank cannot 
divest itself of a trust relation and assume the other at its own conveni- 
ence. The transformation does not effect the depositor unless this is 
known by him, either by agreement or usage.” Hall v. Beymer, 22 
Colo.App. 271, 125 P. 561, 563. See Charles Hing v. Joe Lee, 37 Cal. 
App. 318, 174 P. 356. 

We are dealing with the deposit of a check, and not cash. “When, 
as here, a check is indorsed in blank by the payee, and placed in a bank 
other than the one on which it is drawn, whether such a transaction con- 
stitutes a sale of the check to the first bank or is merely a deposit for 
collection depends upon the facts and circumstances attending the 
transaction. If it is a sale title passes to the bank in which the deposit is 
made. If it is for collection only, or the check is deposited as a check, 
the relation of debtor and creditor does not arise, and the check remains 
the property of the depositor, and is in the hands of the bank as his agent 
for collection, with title still in the payee, and not in the indorsee. . . . 

“In this state the general custom and understanding is that, when a 
customer deposits in his bank checks drawn on another bank, they are 
received for collection, and are charged to the customer’s account if 
dishonored. Some banks, by way of precaution, print upon their deposit 
slips notice to this effect. The banks generally, in the absence of special 
notice, regard such transactions as deposits for collection, and, even when 
credited to a checking account, the right recognized by the law merchant 
to charge back to the account a dishonored check is exercised. Town of 
Manitou v. First National Bank of Colorado Springs, 37 Colo. 344, 356, 
86 P. 75.” First National Bank v. Fleming State Bank, supra [74 Colo. 309, 
221 P. 892], cited with approval in Bromfield v. Cochran, supra. 

See First National Bank v. Henning, supra, for an excellent application 
of the rule in a case involving conditions contained in the deposit slip 
similar in many respects to those in the deposit slip prepared by the 
bank and used by Rust in this case. 

I submit that the deposit slip fixed the relationship of the bank and 
Rust; that relationship was one of agent and principal, under which Rust 
owned the check; that the relationship could not be changed by the 
unilateral action of the bank; and that all questions should be resolved 
in this case on the basis of Rust being the owner of the check. 

HALL, Justice (dissenting). 

I respectfully dissent from the majority opinion and the specially 
concurring opinions. 
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The right of a bank to apply general deposits standing in the name 
of and belonging to a depositor to the payment of such depositor’s past 
due indebtedness to the bank is a right generally recognized throughout 
the United States. Colorado, as evidenced by numerous decisions of 
this and the former Court of Appeals, recognizes this right. 

In Town of Manitou v. First National Bank, 37 Colo. 344, 86 P. 75, it 
was said: 

“When a bank holds a depositor’s note, it has the right, at any 
time during the day on which it falls due to apply funds in its 
hands belonging to the depositor to the payment of the note... . 
The rule is thus stated in 3 Am. & Eng.Enc. [of Law] (2d Ed.) 835: 

“*The right of the bank to apply deposits to the extinguishment 
of the depositor’s indebtedness as it matures grows out of the doc- 
trine that the relationship between bank and depositor is that of 
debtor and creditor. The bank holds a lien upon the deposits in its 
hands to secure the repayment of the depositor’s indebtedness, and 
may enforce that lien as the debts mature by applying the debtor’s 
deposits upon them, thus setting the two off against each other.’ 
[Commercial] Bank [of Albany] v. Hughes, 17 Wend. (N.Y.) 94; 
Scammon v. Kimball, 92 U.S. 362, 23 L.Ed. 483; Schuler v. 
[Laclede] Bank, C.C.,27F.424. 


“The above principle has been recognized by this court in Boettcher v. 
[Colorado Nat.] Bank, 15 Colo. 16, 24 P. 582.” (Emphasis supplied ). 

The law is equally clear that a bank may not apply a general deposit 
standing in the name of one depositor to the payment of the past due debt 
of another depositor. 

In Miller v. Mickel, 9 Colo. 331, 12 P. 240, 241, the bank had taken 
money from Miller’s private account and applied it as payment on a past 
due indebtedness owing the bank by a mining company of which Miller 
was the treasurer. In holding that the bank had no authority so to do, the 
court said: 

The court did not err in refusing to allow the over- 
draft on the account of the mining company as an offset against the 
individual claim of the plaintiff.” 


In Sherberg v. First Nat. Bank, 122 Colo. 407, 222 P.2d 782, 783, the 
bank took money deposited in the name of Ray Essert Industries, Inc. and 
on September 24, 1947, applied the same as payment on the personal note 
of Essert, which note was not past due and in fact did not become due 
until October 10, 1947. There the court held that the bank had no right 
to offset the accounts for the reason that the funds on deposit were de- 
posited for a specific purpose, all of which was well known to the bank. 
The end result of the Sherberg case could very properly have been reach- 
ed on two grounds: (1) The bank had no right to apply the deposit in the 
account of “Ray Essert Industries, Inc.” to payment of Essert’s personal 
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note, Miller v. Mickel, supra; and (2), the note of Essert was not due at 
the time the deposit was seized. 

Bearing in mind the foregoing general principles, let us examine the 
facts in this case. There is no dispute whatsoever as to what transpired 
between Cox and Rust. There is nothing in the record to indicate that 
Cox and the bank ever had any dealings with each other, except on De- 
cember 20, 1954, when Cox appeared at the bank with Rust’s check for 
$500, which was presented in the usual and regular course of business to 
one of the tellers and was by him paid, and the amount so disbursed was 
charged against Rust’s account. There is nothing in the record to indicate 
that Cox and B & M Service Station of Rangely, Colorado (hereinafter re- 
ferred to as B & M—the firm to whom Rust sold the truck), had ever had 
any business dealings. There is a sharp conflict in the testimony as to 
what if any knowledge the bank had of the dealings between Rust and 
Cox; however, the trial judge held that the deposit of B & M’s check by 
Rust was a general and not a special deposit. The majority opinion states 
that this finding 


“is tantamount to a finding that the bank had no notice of the 
trust nature of the transaction between Rust and Cox. We are 
bound by this finding of fact for the reason that there is competent 
evidence to support it.” 


Thus, it appears that the majority opinion affirms the finding of the trial 
court that the bank had no knowledge of dealings between Cox and Rust. 

As between Cox and Rust, the undisputed evidence shows that Rust, 
among other pursuits, was engaged in business as a licensed and bonded 
motor vehicle dealer, who at times as agent sold trucks for others on a 
commission basis. In October of 1954 Cox was the owner of a truck which 
he delivered to Rust as his agent to sell; Rust was to receive for his services 
all amounts received in excess of $5,000. On December 15, 1954, Rust 
made a deal to sell the truck to B & M for $6,000 on condition that the 
body be lengthened. On December 16, 1954, Rust employed the Weber 
Body Company to lengthen the body and paid $320, the cost therefor, 
with his own check. On December 18, 1954, Cox, knowing that the truck 
had been sold, approached Rust for money and Rust gave to Cox his check 
for $1,000, which check Cox endorsed and delivered to one Dews as a pay- 
ment on a home which Cox was buying. On the morning of December 20, 
1954, Rust received through the mails from B & M a check in the amount 
of $6,120, being $6,000, the amount for which Rust had sold the truck, 
plus $120 sales tax. This check was drawn by B & M Service Station of 
Rangely, Colorado, on the “Bank of Vernal, Vernal, Utah,” and was pay- 
able to the order of Rust. On receipt of this check, Rust contacted the de- 
fendant bank to find out how he could get this check cleared. 

“Q. Well, now, isn’t it a fact that you went over to the bank to 
arrange some way to get this check cleared? 
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A. That's right.” 
I am not persuaded that this action on the part of Rust warrants the state- 
ment in the majoriy opinion that Rust took this action “In order to expe- 
dite clearance of the checks issued to Cox * * °.” If such was the 
purpose of Cox, it was not disclosed to the bank for, according to the ma- 
jority opinion, the bank was without knowledge as to the dealings between 
Cox and Rust. The bank advised Rust to have B & M call their bank and 
have it wire the defendant bank that the B & M check would be honored. 
Rust followed this advice and at about 3:30 p. m. the defendant received 
a wire from the Vernal bank stating that they would honor the check. 

About noon of that day, December 20, 1954, Cox went to Rust’s place 
of business, presented to Rust his Colorado Certificate of Title No. 
C526042 showing ownership of the truck in question to be in Cox; Cox 
signed before a notary public the “assignment of title,” appearing on the 
reverse side of his certificate of title, and whereby he 


“for value received . . . hereby assign, transfer, and convey unto 
William E. Rust... the motor vehicle described on the reverse side 
... and... warrant the title...” 


On receipt of this title, Rust, already being in possession of the truck, 
and having lengthened it to suit the purchaser, gave to Cox two checks 
drawn on the defendant bank; one for $500, another for $3,500. These 
checks, together with the $1,000 check given to Cox on the 18th, represent- 
ed the full amount of $5,000 that Cox was to receive. Cox promptly took 
the $500 check to the defendant bank and received his money on it as set 
forth above; he took the $3,500 to another bank and endorsed it and de- 
posited it in his savings account. Thus ended the dealings between Cox 
and Rust, until this action was commenced December 30, 1954. There is 
no testimony in the record that Cox ever saw the B & M check or even 
knew the amount of it, to whom it was payable, or on what bank it was 
drawn or when; there is no testimony in the record that Cox ever gave to 
Rust any instructions or suggestions as to what should be done with the 
B & M check. Cox’s understanding of his relationship with Rust on 
December 20th is well shown by the following from his testimony: 

“Q: Did you at any time transfer title to Mr. Rust? A. I did 
on December 20th when I received the final check from Mr. Rust. 


“Q. What were the amounts of those [checks]P A. ...I had 
just bought a new home and Mr. Rust gave me a check for one 
thousand dollars for a down payment on this home, and then the 
check didn’t come in for the payment of the truck on the 18th so on 
the 20th I went down and he gave me the check for $3,500.00 and 
one for $500.00 to complete the transaction.” (Emphasis sup- 
plied ). 
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Rust’s understanding of his relationship with Cox on December 20th 
is well shown by the following from his testimony: 


“Q. Then the title was in yourname? A. For about—as long 
as it took th B & M Service Company to take this to the courthouse 
and change it over. .... 

oS oO oO 2 oo 


“Q. In other words, the records would show you purchased 
the truck and sold it to BkM? A. Yes, it would show that for that 
length of time. 

°° oO oO — oO 

“A. My contract with Mr. Cox was to receive all over five 
thousand dollars. 

“Q. You paid him five thousand dollars for the truck? A. At 
the time of transfer of the title, on the 20th of December.” 

In the majority opinion it is stated that: 

“$5,000.00 of the money represented by the check for $6,120.00 
was unquestionably received by Rust as trustee for the use and 
benefit of Cox.” 


I find nothing in the record to justify any such conclusion. 

As I view the situation, Rust on receipt of the check had no right to 
cash it, deliver it to Cox, or do anything with it, other than retain posses- 
sion thereof until the transfer to B & M of the truck and title thereto; that 
such was the understanding between Rust and B & M is confirmed by their 
actions. As I further view the matter, Rust acted as agent for Cox up to 
the time Cox transferred title to the truck to Rust and accepted Rust’s 
check’s “to complete the transaction.” Rust, on taking title from Cox and 
giving to Cox his personal checks totalling the amount Cox was supposed 
to receive, said checks being received and accepted by Cox, had com- 
pletely discharged his duties as agent, and the relationship of principal 
and agent existing betwen Cox and Rust was terminated for the reason 
that the purposes of the agency had been fully consummated. At that 
time a new relationship between Cox and Rust arose, that of creditor and 
debtor, as evidenced by Rust’s checks payable to Cox. Rust on transfer 
of possession and title of the truck to B & M had discharged his obligation 
to B & M, save and except the obligation to warrant and defend the title 
of the truck as provided in his bill of sale, and obligations, if any, arising 
out of misrepresentation or fraud practised by Rust in the sale of the truck; 
neither of said obligations was an obligation of Cox. 

The check was received by Rust through the mails and there is nothing 
to indicate that B & M gave Rust any instructions; B & M was interested 
in acquiring title to and possession of a truck, rather than in creating a 
trust for the use and benefit of Cox, whom they did not even know, There 
is no testimony in the record that Cox ever had his hands on the B & M 
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check, and even if he had placed it in Rust’s hands, there is no testimony 
in the record to the effect that he instructed Rust to hold it, or $5,000 of it, 
in trust for Cox. In my humble opinion there is nothing in the record to 
indicate the creation of an express trust, nor does it show that Cox has 
discharged the burden resting upon him of proving that money credited to 
Rust’s account, being in part the proceeds of the B & M check, were trust 
funds. 


In Botkin v. Pyle, 91 Colo. 221, 14 P.2d 187, 191, this court said: 

“In order to establish a resulting trust, it is said: ‘It is settled by 
a complete unanimity of decision that such evidence must be clear, 
strong, unequivocal, unmistakable, and must establish the fact of 
the payment by the alleged beneficiary beyond a doubt.’ Pome- 
roy’s Equity Jurisprudence, vol. 3 (4th Ed.) p. 2357. Further, in 
discussing the degree, as well as the quantum, of proof, necessary 
to establish a constructive trust, the same author says: “The ex- 
istence of a constructive trust, as of a resulting one, must be proved 
by clear, unequivocal evidence.’ Volume 8, p. 2421. . . 
The burden of establishing either a constructive or resulting trust 
is upon him who seeks its enforcement . . .” 


In 9 C.J.S. Banks and Banking § 275 (b), p. 575, I find the following per- 
tinent language: 


“The term ‘trust fund’ has been defined as meaning a fund 
placed with a bank, not to become a part of its general assets, but 
to be used for a specific purpose. The mere fact that money de- 
posited was to be used for a specific purpose does not make it a 
trust fund, but it becomes a trust fund only if deposited with the 
understanding that it should be set apart for a particular purpose 
and not mingled with other money of the bank; the mere form of 
the bank account as adopted by the owner is not sufficient to estab- 
lish a trust, and the intent of the parties is ordinarily determinative 
of the question of whether or not a deposit constitutes a trust 
fund.” 


and in § 276, the following: 


eu eee 


“An unrestricted deposit of funds by a fiduciary is ordinarily re- 
garded as general in character, and the fact that the depositor adds 
to his name words descriptive of the fiduciary character in which 
he holds the funds does not render the deposit a special one; nor 
does the fact that the deposit was one of trust funds made by a 
fiduciary raise a presumption that it was special.” 


ee 


I do not find in the record one word wherein Cox complains of any 
of the actions of his agent Rust, and yet on December 30, 1954, Cox 
brought this action and made Rust a party defendant. He does not com- 
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plain of anything that Rust, as his agent, did or did not do; he does not 
claim anything from Rust as an agent; he claims from him as his debtor 
and proves Rust to be his debtor by introducing in evidence Rust’s checks 
for $1,000 and $3,500 and obtains a judgment against Rust for $4,500. I 
find unsurmountable difficulty in reconciling Cox’s contentions on one 
hand that Rust was his agent to put $4,500 in the bank in Rust’s name for 
the use and benefit of Cox and on the other hand that Rust owes him 
$4,500 as evidenced by the two checks. 

The learned trial judge at the close of the testimony, speaking of Cox, 
stated: 


“... He received the check for one thousand dollars, and De- 
cember 20th he received a check for $3,500.00 and then he received 
a check also on the 20th for $500.00, and he specifically requested 
whether or not he could go down and cash this check because he 
needed money. If the five thousand dollars was available in the 
checking account he would have been very happy to take it that 
day, before the six thousand dollars had been received from the 
purchaser of this tractor. So he didn’t expect to be paid only out 
of this deal, so to speak; any source was sufficient for him. He 
didn’t even look particularly to it, he just looks now because there 
are no other sources apparently. ... . 


Bearing in mind that the bank had no dealings with Cox and had no 
knowledge of the dealings between Cox and Rust, as the majority opinion 
holds, I fail to see by what process of reasoning the bank is now cast in 
the role of trustee and judgment debtor. 

In my opinion the record shows, and the majority opinion does not find 
or hold to the contrary, that Cox, Rust, B & M, the Bank of Vernal, and 
the defendant bank all pursued their business in the ordinary way, in ac- 
cordance with general business customs, in compliance with statutory re- 
quirements concerning transfer of titles to motor vehicles, collection and 
remittance of sales tax, and in conformity with the law merchant, and 
they should not be cast in new roles which they never learned or intended 
to play until Rust’s checks were not honored. 

As a court of review I perceive it to be our duty to determine whether 
the judgment of the trial court can be supported under the facts and law. 
It appears to me that the majority has been over diligent in seeking for 
reasons to reverse rather than to affirm, even to the extent of setting aside 
findings of the trial court, findings which in my opinion are well supported 
by the record, and have gone further, and: 


“To the extent that the opinion of this court in the early case of 
Boettcher v. Colorado Nat. Bank, 15 Colo. 16, 24 P. 582, is out of har- 
mony with the views herein set forth, it is expressly overruled,” and, 
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“To such extent as necessary to harmonize with our views ex- 
pressed herein, the Sherberg opinion [Sherberg v. First Nat. Bank, 
122 Colo. 407, 222 P.2d 782, supra] is modified.” 


I find nothing in the specially concurring opinion of Justice Sutton to 
change my views as bove stated. Justice Sutton says: 


“... 1 would go further and say that as a matter of law the bank 
knew this was trust money and specially deposited. . . .” 
Only Rust testified that the bank had knowledge. The officers of 
the bank to whom Rust claimed he gave the knowledge categori- 
cally denied Rust’s claims. The testimony is in direct conflict, and 
we have said in hundreds of cases that the trier of the facts, judge 
or jury, having heard the evidence, observed the witnesses, etc., is 
better able than we to pass on the matter, and that such findings 
will not be disturbed where there is evidence to support them. 


In Rocky Mountain Metropolitan Recreation Dist. v. Hix, 186 Colo. 
316, 316 P.2d 1041, 1043, this court stated: 


“... We have adhered to the principle that the findings of a 
trial court based on conflicting testimony will not be disturbed so 
many times that citations on that point are no longer necessary.” 


Another statement in this “concurring” opinion, in my opinion, is un- 
warranted: 


“Rust was a mere conduit through which the purchase money, 
less commission, was to flow to Cox.” 


The following undisputed facts negate this assertion. Rust was the 
payee in the check; he endorsed the check with all of the attendant liabili- 
ties; he received title to the truck through statutory methods, the only 
recognized lawful method of transferring title; he transferred the title to B 
& M by methods provided by statute; he warranted the title; he and his 
corporate surety became liable on their $5,000 bond for any damages that 
B & M might suffer for fraudulent practices inducing the sale; he collected 
and remitted the sales tax; he issued his checks as payment for the truck. 
In my opinion these activities gave to Rust a status somewhat foreign to 
a “mere conduit.” 

Nor do I agree with the specially concurring opinion of Justice Frantz. 

The law is well settled, as stated by Justice Frantz, that usually when 
a person endorses a check and tenders it for deposit, the bank becomes the 
agent of the depositor for collection and credit to the account of the de- 
positor, with the right to charge back if the check is not honored,, and this 
is especially true where, as here, there is printed on deposit slips, furnished 
by the bank to its customers’ notations of the above conditions. 
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However, the law is equally well settled that the intentions of the bank 
and the depositor control and even though their intentions are in direct 
conflict with the terms set forth in the deposit slip. 

In 9 C.J.S. Banks and Banking § 270, p. 552, it is said: 


“... While such slip constitutes an admission by the bank that 
the relation of debtor and creditor has been created, and furnishes 
evidence of the date and amount of deposit, it is not conclusive, 
and the true state of the accounts and not the deposit slip or bank 
entry determines the rights of the parties. 


° °° oO a ° 


“Deposit slips should be construed in accordance with the prac- 
tical interpretation which has been placed upon them by the parties 
themselves before any controversy arose. A printed notice on a 
deposit slip, ‘all items credited subject to payment,’ does not invali- 
date the bank’s title to a check deposited by the payee, nor show 
that credit was not given at the time of deposit, but merely indi- 
cates that the bank will charge the check back to the depositor if 
not collected.” 


In First National Bank of Eads v. Fleming State Bank, 74 Colo. 309, 
221 P. 891, 892, this court said: 


“ ... When, as here, a check is endorsed in blank by the payee, 
and placed in a bank other than the one on which it is drawn, 
whether such a transaction constitutes a sale of the check to the 
first bank or is merely a deposit for collection depends upon the 
facts and circumstances attending the transaction. . ..” 


In Bromfield v. Cochran, 86 Colo. 486, 283 P. 45, 47, 68 A.L.R. 722, the 
transaction between the depositor and the bank was very similar to the 
transaction between Rust and the defendant, and the notations on the de- 
posit slip included all notations on the deposit slip in this case. This 
court held that the parties by their actions made a purchase and sale of the 
check, and this in spite of provisions of the deposit slip to the contrary, 
used in making the deposit. It was there said: 


“Applying these principles to the instant case, we must neces- 
sarily hold that the intention of the parties is controlling; that pur- 
suant to the provisions of the deposit slip, plaintiff bank, at the time 
of deposit, was merely an agent to collect; that, when it credited 
the amount of said check to the payees’ account, and thereupon 
paid to them $652.41 on account, thereof, it thereby elected not to 
exercise the right to decline payment thereof as provided by the 
terms of said deposit slip; and that the payment so made and the 
receipt thereof by the depositor evidenced an intention of the par- 
ties that a sale of said check be consummated, and the bank there- 
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by became the owner of said check.” (Emphasis supplied ). 


In Rosenthal v. Citizens State Bank, 129 Colo. 35, 266 P.2d 767, 769, 42 
A.L.R.2d 595, this court quoted with approval the following language 
from 9 C.J.S. Banks and Banking § 270, page 552: 

“Deposit Slips. A deposit slip is a mere acknowledgement by 
the bank that the amount named has been received, and an indica- 
tion of the customer's purpose to make a deposit. While such slip 
constitutes an admission by the bank that the relation of debtor and 
creditor has been created, and furnishes evidence of the date and 
amount of deposit, it is not conclusive, and the true state of the ac- 
counts and not the deposit slip or bank entry determines the rights 
of the parties.” (Emphasis supplied in the above quote by the 
court). 


Considering the handling of the B & M check by Rust and the bank, in 
the light of the above cases, it seems clear that the bank became the 
owner of the check. The purpose of the telegram was to get the check 
cleared. The telegram did not serve to expedite the collection of the 
check; it did serve to induce the bank to give Rust immediate credit, to 
make the bank instead of Rust owner of the check. This is made even 
more plain when we find Rust preparing and the bank complying with a 
deposit slip showing the following: 

“B & M Service $6120.00 

Cash 


deposit 


By that transaction, in my opinion, the bank became the owner of the 
check; it paid for it by handing to Rust $325 in cash and giving to him im- 
mediate and irrevocable credit for $5,795. This is exactly what was held 
in the parallel case of Bromfield v. Cochran, supra. 

I find not one word in this specially concurring opinion that sanctions 
one word of the majority opinion, and in my humble opinion it might with 
equal if not greater propriety be labelled “dissenting” instead of “concur- 
ring. 

KNAUSS, C. J., joins in this dissenting opinion. 


TRANSFER OF ASSETS TO COMMON TRUST FUND 


The Board of Governors of the Federal Reserve System has 
recently ruled that the exchange of assets, other than for cash 
or certain nonmarketable Treasury bonds or United States Sav- 
ings bonds, for units of a common trust fund is not in conformity 
with the letter and the spirit of Section 17 of Regulation F. 
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Bank Purchasing Note Held Chargeable With 
Knowledge of Seller That Purchaser Was Minor 


In a decision that seems to impose an undue hardship on 
banks, the Supreme Court of Michigan has ruled that a bank 
which purchased a note secured by a chattel mortgage on an 
automobile was “chargeable with the actions” of the seller of 
the automobile which itself did not know that the maker of 
the note was a minor. 

A 17 year old minor, the plaintiff, purchased the car from 
an agency and paid the purchase price partly with an install- 
ment note secured by a purchase money mortgage. These were 
assigned to the defendant bank which repossessed and sold the 
automobile when the plaintiff failed to make his sixth payment. 
The minor brought suit against the bank to replevin the auto- 
mobile and in the lower court judgment was given for the bank. 
An appellate court reversed the lower court and entered judg- 
ment for the minor whereupon the bank appealed to the Su- 
preme Court of the State. 

The court affirmed the appellate court and ruled against 
the bank. It based its decision on an 1875 case which was quite 
similar to this one and which held that a mortgage contract 
made by a minor could not be enforced against the minor. The 
court pointed out that this decision had not been repudiated by 
the Michigan courts in 80 years as evidenced by a 1956 decision 
where the court had ruled that “upon attaining majority a minor 
may affirm or disaffirm his contract and even recover the amount 
he paid therefor, even though he profited, during minority by 
renting out the property he obtained during minority.” 

The court also relied on a Michigan statute which indicates 
that a minor may not plead his minority as a defense on a con- 
tract if prior to the execution of the contract the minor falsely 
indicates in a written statement that he is over 21 years of age. 
From this, according to the court, it can be concluded that 
not only should the seller of the automobile have availed himself 
of this statutory protection but also that the bank even though 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 362. 
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purchasing the paper from the seller in good faith, was charge- 
able with knowledge that the seller did not have. Poli v. Na- 
tional Bank of Detroit, Supreme Court of Michigan, 93 N.W.2d 
925. The opinion of the court is as follows: 


KELLY, J.—On June 23, 1955, plaintiff, a minor, 17 years of age, 
purchased from the Funston Chevrolet Company an automobile for 
$2,773.37, paying therefor $120 cash, trading a used automobile for the 
agreed value of $623.37, and executing, to secure the balance of the 
purchase price, a purchase money chattel mortgage and note for 
$2,284.80, payable in 30 monthly installments of $76.16 each. Said 
purchase money mortgage and note were endorsed and assigned to the 
defendant, National Bank of Detroit, on June 23, 1955, for value and 
without knowledge of plaintiff's minority. 

Plaintiff made 5 payments upon said note and mortgage, paying 
defendant a total of $380.80. On January 8, 1956, plaintiff failed to 
make the required mortgage payment and was thereafter in default. 
On February 24, 1956, defendant repossessed said automobile and pro- 
ceeded to foreclosure sale on March 15, 1956, at which time it was 
bid in and sold for $1,200. 

Plaintiff's replevin action in the common pleas court for the city of 
Detroit, commenced on March 26, 1956, resulted in judgment for 
defendant. On appeal the circuit court reversed the judgment of the 
common pleas court and entered judgment for plaintiff for the value 
of the automobile in the sum of $1,250. 

The trial court relied upon the early decision of this Court in Corey 
v. Burton, 1875, 32 Mich. 30. In that decision Justice Cooley stated: 


“In this case, the lender of the money sought to enforce his 
mortgage by seizing the property while the mortgagor was still 
under age. The mortgagor replevied it, anc the court held in 
effect that the mortgagee in the replevin suit was entitled to 
judgment for the amount which the mortgage assumed to secure. 
Thus the contract which confessedly was at least voidable has 
been enforced against this infant, though she neither had affirmed 
it, nor as yet reached the age when affirmance by her was practic- 
able. This was erroneous and the judgment must be reversed with 
costs, and a new trial ordered.” 


Preceding the Corey case by only a few months was our decision in 
Dunton v. Brown, 31 Mich. 182, stating that neither an infant nor his 
guardian has authority, while the infancy continues, to determine whether 
a minor's voidable contract shall be affirmed or annulled, as this is a 
matter for his own decision when he arrives at maturity. 
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The 1875 Corey and Dunton decisions, supra, have not been reversed 
or repudiated in the following 80 years, as is evidenced by our 1956 
decision in Boynton v. Wedgwood, 346 Mich. 393, 78 N.W.2d 134, 135, 
wherein we held that upon attaining majority a minor may affirm or 
disaffirm his contract and even recover the amount he paid therefor, 
even though he profited, during minority, by renting out the property 
he obtained during minority. 

We are not dealing in this appeal on a minor’s action to disaffirm, 
but on a minor’s right to resist, during minority, enforcement of the 
contract. 

To grant appellant’s prayer of relief that “the judgment of the 
common pleas court for the city of Detroit dismissing plaintiffs action 
be affirmed, and that the judgment of the circuit court for the county 
of Wayne in favor of the plaintiff in the sum of $1,250, with costs, be 
reversed and set aside with costs” would be a decision by this Court that 
appellant had the same rights against a minor as it would have against 
an adult. 

Appellant stresses that we must not change a shield into a sword, 
and in answer to that we quote from our 1956 decision (Boynton v. 
Wedgwood, supra) wherein we stated: 


“Plaintiff relies on Reynolds v. Garber-Buick Co., 183 Mich. 
157, 149 N.W. 985, L.R.A.1915C, 362; and Lawrence v. Baxter, 
275 Mich. 587, 267 N.W. 742. In Reynolds, plaintiff, while a 
minor, purchased an automobile from defendant and used it for 
some time. Upon attaining majority he disaffirmed, returned 
the automobile, sued for and recovered the purchase price. This 
Court held that plaintiff was entitled to recovery of the amount 
paid without diminution for depreciation in value of the auto- 
mobile when returned nor for the value of its use by the minor. 
In Lawrence, it was held that the benefit which a minor had 
enjoyed from the occupancy by him and his parents of real 
property he had pudchased was not as to him a necessity, 
because the father and not the minor was legally obligated to 
furnish the latter with a home, and that, therefore, the mentioned 
benefit could not be set off by defendant seller against the 
plaintiff's right to recover the full amount of the purchase price 
paid by him while a minor. The holdings in those two cases 
apply here.” 


The legislature did not express disapproval to the 1875 Corey and 
Dunton decisions, supra. The ligislature for the first time expressed itself 
on this question in enacting P.A.1941, No. 123 (C.L.1948, § 691.531 
[Stat.Ann.1957 Cum. Supp. § 27.683(1)]), entitled: 


“An Act relating to the defenses of minors in certain suits 
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brought against them and of the disaffirmance of their contracts.” 
Section 1 of that act reads: 

“Whenever, in any suit at law brought for the recovery of 
goods, wares, merchandise or chattels, or for the value thereof, or 
for the balance remaining due thereon, or upon any note or 
promise for the recovery of a loan of money, against any person 
who shall plead as a defense to such suit that he was under age 
of 21 years at the time of purchase or loan thereof, such defense 
shall not be available if it shall appear upon the trial of the 
suit that the person against whom such action is brought will- 
fully represented his age to be over 21 years to the seller or his 
assignee of such goods, wares, merchandise or chattels for the 
purpose of securing the same, or securing the loan of money, 
knowing the same to be false and that the seller had no knowledge 
of the actual age of such minor; nor shall such person upon attain- 
ing majority be permitted to disaffirm the contract of purchase 
or loan thereof, nor recover any money paid thereon: Provided, 
That such representation shall have been made in writing in a 
separate instrument containing only the statement of age, date 
of signing and the signature, or by admission in open court.” 


In this appeal we are dealing with a contract entered into between 
a sales agency and a 17-year old boy purchasing a $2,700 automobile. 
No justification for this type of sale is offered by appellant. 

No implication is made that the youth deceived by misrepresenting 
his age. The bank which bought the papers is chargeable with the 
actions of those who negotiated the sale. The sales company made no 
effort to protect itself under the statute above referred to. Because of 
the 1941 enactment we can see no reason to overrule the decisions of 
Corey and Dunton, supra, and the several other decisions following. 

Affirmed. Costs to appellee. 

DETHMERS, C. J., and CARR, SMITH, BLACK, EDWARDS, 
VOELKER and KAVANAGH, JJ., concur. 


STATE COURT MAY NOT RULE ON POWER OF UNITED 
STATES ATTORNEY GENERAL 


William P. Rogers, Attorney General of the United States, v. Calumet National 
Bank of Hammond, United States Supreme Court, 3L. ed 2d. 344 


In reversing the Appelate Court of Indiana the Supreme 
Court of the United States has ruled that a state court is not 
empowered to rule that the federal Attorney General did not 
properly exercise his discretion in issuing a vesting order under 
the Trading With the Enemy Act. For similar decisions see 
B.L.J. Digest (Fifth Edition) § 119. 
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Bank Must Pay Over Savings Account Twice 
Because of Error 


A savings bank made an error in answering interrogatories 
pertaining to the ownership of one of its accounts and as a 
result the bank had to pay the account into court and later pay 
it to a depositor. The account was held in the name of: “Hane- 
brink, Ida or Mark either or survivor.” There was a judgment 
against Mark Hanebrink and pursuant to this judgment a writ 
of garnishment was served on the bank. Subsequently the bank 
was requested to answer written interrogatories and in doing so 
indicated that it was indebted to Mark Hanebrink in the amount 
of the balance of the account. On the basis of this answer a 
court ordered the bank to pay the proceeds of the account into 
court which the bank did. Later when the bank refused to 
honor the withdrawal request of the wife, Ida Hanebrink, she 
brought suit for the entire account. 

The court ruled that the bank was obligated to the wife and 
was liable to her for the amount paid into court. It reasoned 
that in Missouri where the account was located husbands and 
wives holding property jointly are presumed to be tenants by 
the entireties and as such are presumed to have undivided half 
interests in the whole property. Further where a judgment and 
execution are against the husband alone such judgment can- 
not in any way affect property held by the husband and wife in 
the entirety. If the bank had properly indicated the real owner- 
ship of the account the court could not have issued a valid order 
for payment of the account into court. Hanebrink v. Tower 
Grove Bank & Trust Company, St. Louis Court of Appeals, 
Missouri, 321 S.W.2d 524. The opinion of the court is as follows: 


WOLFE, J.—This is an action wherein the plaintiff sought to recover 
$69.51, which she alleged that the defendant trust company had wrong- 
fully paid out of a savings account. The account was in the name of 
the plaintiff and her husband. The money had been paid into court 
by the trust company in response to a garnishment served upon it. The 
judgment giving rise to the garnishment was against only the husband of 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) § 435. 





Ay al = aa = = vy 


DOUBLE PAYMENT 611 


the plaintiff. Upon trial the plaintiff successfully contended that the 
account was not subject to the debt of her husband, and from the re- 
sulting judgment the defendant prosecutes this appeal. 

The facts are simple and undisputed Ida Hanebrink and her husband, 
Mark Hanebrink, had on deposit with the Tower Grove Bank & Trust 
Company, defendant, $69.51. This was in a savings account and the 
account was carried under the name “Hanebrink, Ida or Mark either or 
survivor”. There was a judgment against Mark E. Hanebrink and on that 
judgment a writ of garnishment in aid of execution was issued by the 
clerk of the Circuit Court of the City of St. Louis. This writ was served 
upon the Tower Grove Bank & Trust Company. 

After the trust company had been served with the writ of garnish- 
ment, the following letter was addressed and sent to Mark E. Hanebrink: 


“This is to advise that our office represents the Tower Grove 
Bank and Trust Company of this city. Our client has been served 
with a garnishment executed from the Circuit Clerk’s office of the 
City of St. Louis. The garnishment is in the amount of $1,300.00 
plus present costs of $50.55. Inasmuch as your account contains 
only $69.51 we have tied up the entire amount pending disposition 
of this garnishment. 

“In the event this garnishment is not released before the first 
Monday of June, 1957, we will be required to answer interrogato- 
ries and in all probability pay the funds in to court. If you secure 
any release before that time be sure to furnish a copy of same to 
Tower Grove Bank and Trust Company so that they may release 
your account.” 


The plaintiff testified that she had knowledge of the letter and its 
contents. 

Another letter, of later date, to the same effect was addressed and 
sent to the plaintiff's husband. The plaintiff also read this letter. 

After the first letter had been written interrogatories were propounded 


to the trust company, garnishee, and one of the questions asked was as 
follows: 


“2. At the time of the service of the writ of garnishment upon 
you, to-wit, on the 29th day of March, 1957, were you, or have 
you since said time become, or are you now in anywise indebted 
to the said defendant? If yes, state what amount and in what man- 
ner the debt accrued; if evidenced by any instrument in writing, 
describe the same, and state what has become of said instrument, 


and whether to your knowledge, it is in the possession or under the 
control of the defendant?” 


which was answered: 
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“Yes. At the time of service of the writ of garnishment defend- 
ant maintained a saving account at garnishee Bank with a balance 
of $69.51. At the present time garnishee remains indebted to 
defendant for the said amount.” 


Subsequent to the filing of its answer in the garnishment proceedings 
the trust company was ordered to pay the $69.51 to the clerk of the 
court. It complied with this order and was thereafter discharged as a 
garnishee. 

After this plaintiff went to the trust company and tendered to it a 
withdrawal slip for the sum that the trust company had paid out under 
the writ of garnishment. The trust company refused to pay her and this 
action followed. The trial was to the court and resulted in a judgment 
for the plaintiff in the sum of $72.44, which was the total of the amount 
sued for plus interest to the date of judgment. 

The appellant, trust company, contends that the court erred in 
entering a judgment for the plaintiff in that it had paid out all of the 
money on deposit with it pursuant to an order of the circuit court. It is 
stated that such a payment was authorized under Section 362.470 RSMo 
1949, V.A.M.S. The section referred to relates to joint deposits and the 
trust company seeks to justify the payment it made on the following 
words of that section: “and the receipt or acquittance of the one to whom 
such payment is made shall be a valid and sufficient release and dis- 
charge to said bank for all payments made on account of such deposit 
prior to the receipt by said bank of notice in writing signed by any 
one of such joint tenants not to pay such deposit in acordance with the 
terms thereof.” 

The words “the one to whom such payment is made” clearly refer 
to one of the depositors of the joint account and not to a creditor of 
one of them. 

It has been held in Missouri for some time that where a husband and 
wife hold personal property as joint owners they are presumed to be 
tenants by the entirety. Each is presumed to have an undivided interest 
in the whole of the property. Ambruster v. Ambruster, 8326 Mo. 51, 31 
S.W.2d 28, 77 A.L.R. 782; Craig v. Bradley, 153 Mo.App. 586, 134 
S.W. 1081; Cullum v. Rice, 236 Mo.App. 1118, 162 S.W.2d 342; State 
Bank of Poplar Bluff v. Coleman, 241 Mo.App. 600, 240 S.W.2d 188, 
Feltz v. Pavlik, Mo.App., 257 S.W.2d 214. 


It is also the law in this state that where a judgment and execution 
are against the husband alone such judgment cannot in any way affect 
property held by the husband and wife in the entirety. Neither can it 
affect any supposed separate interest of the husband, for he has no 
separate interest. Otto F. Stifel’s Union Brewing Co. v. Saxy, 273 Mo. 
159, 201 S.W. 67, L.R.A.1918C, 1009; Hartford Fire Ins. Co. v. Bleedorn, 






pg 
































DOUBLE PAYMENT 613 





235 Mo.App. 286, 1382 S.W.2d 1066; Kingman v. Banks, 212 Mo.App. 202, 
251 S.W. 449. 

It is contended that the plaintiff was aware of the garnishment action 
since she had read the letters addressed to her husband, and that be- 
cause of this she should have taken some steps in the garnishment pro- 
ceeding to protect her interest. The letters were addressed only to the 
husband of the plaintiff, and while she had knowledge of their contents 
she certainly had no knowledge that the trust company would erroneously 
state in its return that it was indebted to her husband alone. As set out 
above, the trust company’s return stated only that it was indebted to 
plaintiffs husband by reason of the savings account. Had a proper 
return been made there could have been no valid order on the garnishee 
to pay the amount of the savings account into court in the absence of 
evidence overcoming the presumption that the account was held by the 
entirety. 

When confronted with plaintiffs demand for the balance of the 
account, as it stood on the books prior to the time that the trust com- 
pany erroneously paid it into court, the trust company was obliged to 
pay it to the plaintiff, and consequently the judgment is affirmed. 

RUDDY, P. J., and ANDERSON, J., concur. 


ee 


AS OE TT ge ener: 


LOANS OF FEDERAL FUNDS BETWEEN BANKS 
IN SAME HOLDING COMPANY SYSTEM 


» The Board of Governors of the Federal Reserve System has 
ruled that “sales” of federal funds at current rates of interest 
between bank subsidiaries of a holding company would consti- 
tute prohibited loans or extensions of credit within the purview 
of Section 6(a)(4) of the Bank Holding Company Act which 

t prohibits a bank “to make any loan, discount or extension of 

credit to a bank holding company of which it is a subsidiary or 

to any other subsidiary of such bank holding company.” 
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Government Prevails in Completion Certificate Case 


In a case where the equities appeared to have been as much 
in favor of the makers of a note as possible, a court has ruled 
that the federal government succeeded to the rights of a holder 
in due course and consequently should prevail against the 
makers. The situation arose in circumstances which are appear- 
ing quite frequently in the courts, the home repair field. In 
August 1953 defendant-makers signed a note in payment of 
certain repairs on their home. Despite a warning legend 
contained therein, one of the makers signed a completion 
certificate on the same day as the note was executed and 
before the work was completed. The note was immediately 
negotiated by the Miracle Home Improvement Company, the 
payee, to General Investment Corporation through which the 
makers had made an F.H.A. Title I loan. The note was dis- 
counted to a bank several days later and ultimately assigned 
to the federal government under applicable provisions of the 
National Housing Act. Before the first payment was due on 
the note but after it had been negotiated to the bank the defend- 
ants, through their attorney, notified both Miracle and General 
Investment that they would refuse payment on the note be- 
cause the work was allegedly not performed. 


It was not explained why the completion certificate was 
signed before the work was performed nor was there any 
indication whether or not the bank had any notice that Miracle 
had not performed although it was alleged that Miracle’s work- 
men put in one day's work and left “with the result that not 
only was the job not finished, but actual damage was done to 
the premises.” 


The court ruled that the bank became a holder in due course 
and that the federal government succeeded to the bank’s rights 
and therefore could collect the amount of the note from the 
makers. United States v. Brownlee, United States District 
Court, E.D. New York, 168 F.Supp. 42. The opinion of the 
court is as follows: 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 657. 
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BYERS, C.J.—This is a plaintiffs motion for summary judgment and 
dismissal of the defendants’ counterclaim. 

The complaint was filed February 18, 1957 and has to do with a 
Federal Housing transaction involving an installment promissory note 
for $2,874.50, dated August 24, 1953, payable to the order of Miracle 
Home Improvement Company. 

That note is now owned by the plaintiff as the result of a series of 
transactions accomplished under the provisions of the National Housing 
Act, 12 U.S.C.A. § 1701 et seq. 

The basis of the motion is that there are no material issues of fact 
to be tried. 

It sufficiently appears from the pleadings and affidavits now before 
the court that the various occurrences may be thus tabulated: 


1953 

July 31 Date of contract with Miracle Improvement Co. for re- 
pairs and partial reconstruction of a private residence 
owned by the defendants, the contract price being some 
$2,800. 

Aug. 3 The defendants made a Federal Housing Administra- 


tion, Title I, Credit Application to the General Invest- 
ment Corporation, of Newark, New Jersey, for $2,500. 

Aug. 24 The defendants signed a Completion Certificate ad- 
dressed to General Investment Corporation, which in terms 
referred to the foregoing Credit Application. Among the 
provisions of that Certificate are the following: 

“We hereby certify that all articles and materials have 
been furnished and installed and the work satisfactorily 
completed on premises indicated in our Credit Application.” 

“Notice to Dealer will present this Certificate to you for signa- 

Borrower. ture After the work or the materials have been satisfac- 
torily completed or delivered. Do Not Sign this Certifi- 
cate until you are satisfied that the dealer has carried out his 
obligation to you. The selection of a dealer, the accept- 
ance of materials used, and work performed is Your re- 
sponsibility. Neither the FHA nor the financial institution 
guarantee the material or workmanship or inspect the work 
performed.” 

Opposite the legend “Borrower Sign Here” appears the 
signature “Harriet Brownlee” and under that “Read Be- 
fore Signing” and “Date 8/24/53.” 

Aug. 24 Promissory note signed by Lester J. Brownlee and 

Harriet Brownlee, the defendants above named, in the 

sum of $2,874.50, payable to the order of Miracle Home 
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Improvement Co., in thirty-six equal monthly installments 
of $79.85, the first of which was payable October 8, 19583. 
The note contained an acceleration clause. 
The foregoing note was endorsed without recourse, and 
was acquired by General Investment Corporation on Au- 
gust 24, 1953. 
Aug. 31 The note was acquired from the latter by First Penn- 
sylvania Bank and Trust Company of Philadelphia. 
1953 
Oct. 5 Letter written by William A. McGovern, an attorney 
for these defendants, to the General Investment Corpora- 
tion, Newark, New Jersey, reading as follows: 
“Re: Your a/c No. 10989. 
“This is to advise you that I have written your assignor, 
Miracle Home Improvement Company, that because of 
the fact that the latter allegedly has not performed the 
terms of its contract with Mr. and Mrs. Lester J. Brownlee 
of 288 Nelson Avenue, Great Kills, and because of damage 
suffered by the Brownlees due to the negligence of Miracle, 
I have advised my clients, Mr. and Mrs. Brownlee to re- 
fuse to make any payments to Miracle or its assignees until 
Miracle performs its contract. 
“It will be to your interest to see that your assignor 
properly performs the contract according to its terms. 
Should Miracle not do so within a reasonable length of 
time, I shall instruct my client to engage mechanics to 
properly perform the work and to counterclaim against 
Miracle or its assignee for the same.” 


1954 


Feb. 26 The note was acquired by the plaintiff, pursuant to ap- 
plicable provisions of the National Housing Act. 


The affidavit in opposition to the motion alleges that the employees 
of Miracle started to perform the contract in question and that they put 
in one day’s work and left, with the result that not only was the jcb 
not finished, but actual damage was done to the premises by reason 
of portions thereof being exposed to the weather. 

Further that General Investment Corporation made a demand under 
date of November 10, 1953 for the payment of the first installment note, 
and that thereafter collection was undertaken on behalf of that cor- 
poration. 

Why these demands should have been made by General after its 
endorsement of the note to the Philadelphia Bank need not be now 
discussed. 
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The upshot of the situation as disclosed, is this: 

(a) The Government is assumed to have paid to the First Penn- 
sylvania Bank and Trust Company of Philadelphia the amount which it 
advanced to General Investment Corporation upon the negotiation of 
the note, and to that extent the Government is out of pocket. 

(b) The defendants are confronted with an assertion of indebtedness 
in the sum stated ($2,874.50) for work which was never done. 


The position of the Government in thus seeking to collect the debt 

is that it is not concerned with any question touching the underlying 

. merits of the defendants’ position. That argument is clearly justified 
| by the case of United States v. Hansett, 120 F.2d 121. 

It did not appear in that case, nor in the others upon which the 
Government relies in its very clear and convincing brief, that the element 
of notice was present to an intermediate holder of the note prior to the 
due date of the first installment, that there was almost a complete lack of 
performance of the original contract involved. 

It appears therefore that although the defendant Harriet Brownlee 
had signed the Completion Certificate which she was warned against 
doing unless the work had indeed been completed, she none the less 
took steps before the first installment of the note was due, to retract 
that certification. 

The position of the defendants is an appealing one as it is presented 
r for them in their attorney’s affidavit. Probably they could state it no 

more persuasively had they submitted sworn statements over their own 
signatures. 
> Of course their true grievance is against Miracle Improvement Co., 
t the contractor, the name of which may suggest its proposed method of 
operation. 

That circumstance does not impair the inexorable operation of the 
law merchant, (to quote from Hansett, supra) in favor of the plaintiff 
standing in the position of the Philadelphia Bank. Among other cases 
there may be cited: United States v. O'Hara, D.C., 46 F.Supp. 780; 
United States v. Warshaw, D.C., 61 F.Supp. 678; Prudential Savings 
Bank v. Tomassone, 7 Misc.2d 444, 164 N.Y.S.2d 620. 

While it could be wished that General Investment as the discounting 
institution for Miracle, had seen fit to assume a moral responsibility to 
thwart the machinations of the latter, before the due date of the first 
installment payment, no theory of legal responsibility to these defendants 
appears to be involved. This means that there seems to be no basis 
° upon which it could be impleaded as a third-party defendant. 

The court is confronted with the duty of decision based upon the 
situation presented by the action of the defendants in putting into cir- 
culation their promissory note after having signed a completion certi- 
ficate which they now assert to have been false, as they then knew. 
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Judgment must go against them at the behest of the plaintiff who suc- 
ceeds to the rights of a holder in due course, there being no issue of 
fact to be tried under the pleadings, including the separate defense and 
counterclaim. 

Motion granted. Settle order. 


Accommodation Maker Liable on Check 


The Ace Currency Exchange hac cashed some $20,000 of 
checks for defendant's husband. When the checks turned out 
to be worthless the husband gave defendant the check of a 
third person and asked defendant to deposit it in her account 
and give him her check in an equivalent amount, $12,500. She 
complied with his request and he gave her check to Ace in part 
payment for the worthless checks. Ace accepted the defendant's 
check but only after calling her bank and finding that she had 
deposited a check in the same amount in her account. Ace 
deposited the defendant's check and several days later was 
informed that the check which had been deposited in the 
defendant's account had been returned for insufficient funds. 


When Ace brought suit on the defendant’s check she took 
the position that she was not liable because she had received no 
consideration and that Ace was not a holder in due course 
because of having notice that her check was drawn on un- 
collected funds. 


NOTE-—For similar decisions see B. L. J. Digest (Fifth Edition) § 39. 
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ACCOMMODATION MAKER 

The court ruled in favor of Ace on the ground that the 
defendant was an accommodation maker. It reasoned that a 
wife may be an accommodation maker for her husband and the 
consideration which support her promise to pay is that moving 
to the accommodated party, her husband. Moreover for Ace 
to have been on notice of an infirmity in the check, the taking 
of the check must have been in bad faith. In this regard the 
court ruled that knowledge that the check was drawn against 
uncollected funds did not amount to bad faith. Blacker v. 
Bukowitz, trading as Ace Currency Exchange, Court of Appeals 
of Maryland, 148 A.2d 382. The opinion of the court is as 
follows: 


PER CURIAM. 


Ben Bukowitz, the appellee, who operates a check cashing service 
under the name of Ace Currency Exchange, cashed checks totalling over 
$20,000 for Melvin Blacker. The checks turned out to be worthless. To 
make good, in part, or to gain time, Blacker gave his wife, the appellant, 
a check of a third person in the amount of $12,500 and asked her to de- 
posit it in her checking account in a Pikesville bank, draw her check 
for the same amount to the order of Ace Currency Exchange, and give 
it to him to be given to Ace. She did so. Blacker gave her check to Ace 
to be applied as part payment of the money he owed Ace—the cash Ace 
had given him for the checks which were bad. On a prior occasion Ace 
had taken Mrs. Blacker’s check and it had been good. This time, at 
Blacker’s request, Ace called the wife’s bank and was told she had made 
a large deposit in the morning, and if her check were deposited in 
Baltimore it should be good by the time it reached Pikesville. There- 
upon Ace deposited the check and, in a few days, received word from the 
bank that the check had been returned marked “insufficient funds.” 

Ace recovered judgment against Mrs. Blacker for the amount of the 
check over her objections that she received no consideration and Ace was 
not a holder for value, and that Ace knew the check was drawn on 
uncollected funds and so was on notice of an infirmity. She renewed all 
of her contentions in this Court. 

Mrs. Blacker was an accommodation maker. She lent her name to 
her husband and is liable on her check to a holder for value, although 
she herself did not receive value. Code, 1957, Art. 18, Sec. 50. A wife 
may be an accommodation maker for her husband and, as in other cases, 
the consideration which supports her promise to pay is that moving to 
the accommodated party, her husband. Foland v. Hoffman, 186 Md. 423, 
427, 47 A.2d 62; Crothers v. National Bank of Chesapeake City, 158 Md. 
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587, 593, 149 A. 270. The pre-existing debt due by the husband to Ace 
was consideration supporting the wife’s signature, and Ace was a holder 
for value. Code, 1957, Art. 18, Sec. 46; Fair Loans, Inc. v. Wilkinson, 211 
Md. 216, 221, 126 A.2d 851; Crothers v. National Bank of Chesapeake 
City, and Foland v. Hoffman, both supra. 


For Ace to have been on notice of an infirmity in Mrs. Blacker’s 
check, his action in taking the check must have amounted to bad faith. 
Code, 1957, Art. 18, Sec. 77; Fair Loans, Inc. v. Wilkinson, supra. Knowl- 
edge that the check was drawn against uncollected funds would not, 
alone, amount to bad faith, and no other sufficient indication of bad 
faith was shown. 


None of appellant’s contentions are sound. 


Judgment affirmed, with costs. 


TRIAL EXAMINER DISPUTES FRB AUTHORITY TO 
REQUIRE MINIMUM CAPITAL 


Portions of the trial examiners 88 page opinion in the 
Continental Bank & Trust Company case will be of interest to 
bankers. In recommending to the Federal Reserve Board that 
the case be dismissed, the examiner was of the opinion that the 
Board was without lawful authority to require a bank to maintain 
a certain capital structure. He indicated that “there is certainly 
no provision of any statute which delegates unlimited power and 
unfettered discretion to order member banks to maintain the 
amount of capital structure which the Board in its uncontrolled 
discretion decides would be adequate . . . and if there were any 
such delegation it would be unconstitutional.” 
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| | FOR BANK TAX MEN 

, By ALLAN J. PARKER of the New York Bar 

S Monthly Report of New Developments and Comments 
\. affecting the Income Taxation of Banks 
- j 

4 } 

1 | Availability of a Refund Claim 


to Satisfy a Taxpayer's Creditors 


| 

Pennsylvania Turnpike v. McGinnes, 59-2 U.S.T.C. Par. 
_ 9506 (8rd Cir. 1959). A defrauded plaintiff could not recover 
directly from the District Director by government a refund 
claim which was an asset of the defendant who had defrauded 
him. Reversing the District Court, the Court of Appeals re- 
moved a possible asset for banks to attach in supplementary 
proceedings against a defaulting debtor. Since there was no 
claim that the tax itself had been unlawfully collected or with- 
held, there was no identifiable property to which Federal 
jurisdiction could attach. I.R.C. Section 2468 giving jurisdic- 
tion to Federal courts over all property taken or detained under 
any revenue law of the United States did not permit attach- 
ment of a debt owed by the United States without authoriza- 
tion by any federal law. Thus, the suit cannot possibly 
adjudicate the one question which arises under the Internal 
| Revenue Laws, namely whether the claim for refund is allow- 


able. 


| Ruling Addressed to One Taxpayer 
Does Not Apply to Another in Identical Facts 


The case of Goodstein v. Commissioner 59-1 U.S.T.C. Par. 

9474 (1st Cir. 1959) marks the first Appellate Court review 

' of a recent series of Tax Court cases of interest to banks 
denying an interest deduction claimed by a taxpayer in con- 
nection with a rather involved tax avoidance plan involving 
the purchase and sale of Treasury notes with borrowed funds. 
In affirming the Tax Court, the court held that without reach- 
ing the question of whether there was substantial evidence to 
support the Tax Court’s decision that the transactions should 
be disregarded for tax purposes because they lacked substance, 
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there was no payment of interest in the taxable years giving 
rise to a deduction from gross income. 

However, particular attention is called to the fact that the 
broker, the moving party in the transaction, before the tax- 
payer borrowed the money, showed the taxpayer a ruling letter 
from the Internal Revenue Service addressed to the broker 
but approving the deductibility of interest in a transaction 
which was essentially undistinguishable from the transaction 
into which the taxpayer in fact did enter. 


Despite the similarity of the facts of the two cases, the 
Court held that the Commissioner was not bound by a ruling 
specifically addressed to a taxpayer other than the one whose 
return is questioned. This is particularly true in so far as the 
only published Revenue Ruling dealing with this type of trans- 
action concluded that payments such as those made by the 
taxpayer were not deductible and no individual ruling to the 
contrary was ever issued to the taxpayer. 


Accordingly, it would appear that a taxpayer is not entitled 
to rely to any extent upon an unpublished ruling addressed 
to another taxpayer even though the case is indistinguishable 
from that which the taxpayer contemplates. 


Inspection of Bank’s Records 
Denied Where too Onerous 


Banks are constantly involved in the clash of public interest 
in obtaining facts concerning depositors’ Federal tax liability 
and the private right of the bank to protect its depositors’ con- 
fidential financial information resting in the bank’s custody. 


Normally, where a bank is called upon to permit the 
Government to inspect its records relating to a taxpayer- 
depositor’s financial transactions, I.R.C. Sec. 7602 provides 
that it must permit the Internal Revenue Service to examine 
any books or other data which may be relevant or material to 
the inquiry and to produce books, papers, records and other 
data. Where the tax year would otherwise be barred, the 
Government need not prove that fraud on the part of the tax- 
payer defeats the statute of limitations before it may obtain 
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= | inspection. Reasonable ground for the inquiry is all that is 
required, 
’ = However, in United States v. First National Bank of Fort 


Smith, 59-2 U.S.T.C. Paragraph 9494 (W.D. Ark. 1959), 
the bank resisted a summons by the Internal Revenue 
Service, not upon the grounds that it was too vague for com- 
pliance, but because compliance would be unduly oppressive, 
costing in terms of employees’ time and similar expenses, as 
much as $30,000. and requiring the bank to transport records 
away from its own premises. 


m- we HR 


i 
} 
The court held that the Government’s summons would 
not be enforced at such expense and hardship to the bank. 
Rather, the Government would be permitted to examine all 
" of the bank’s signature cards on the bank’s premises. If it is 


oo WR 


necessary that the agents casually see signature cards of persons 
not under investigation, they are permitted to do so under the 
law, said the court, and the bank has fulfilled its duty to its 
depositors by resisting the investigation in court. 


BANKING BRIEFS 


Digest of current decisions and reports 


in the field of commercial banking 





Individual Signs Note As Maker Not As Agent For Corporation 
Katz et al. v. Teicher, Court of Appeals of Georgia, 107 S.E.2d. 250 


On a promissory note where the name of a corporation as maker was 
stamped and the signature of an individual appeared below the stamped 
name, the individual was personally liable on the note since nothing 
appeared on the face of the note to indicate the individual signed it in a 
representative capacity. The note was prima facie a joint and several 
obligation of the individual and the corporation. For similar decisions 
see B.L.J. Digest (Fifth Edition) § 1371. 


Foreclosure Judgment Frees Property From Federal Tax Liens 
Puritan Dairy Products Co. v. Christoffers, New Jersey Superior Court, 148 A.2d. 223 


Where the successful bidder at a foreclosure sale petitioned the 
court to be relieved of her bid on the ground that the property was 
burdened with Federal tax liens of which she had no knowledge at the 
time of making her bid, the court ruled that the filing of a notice of lis 
pendens pertaining to the foreclosure action effectively cut off sub- 
sequently filed liens including tax liens of the federal government. For 
similar decisions see B.L.J. Digest (Fifth Edition) § 821.4. 


Rights of Depositor to Change Joint Account 
Hotle v. Miller, (California) 33 P.2d. 849 


Where a state statute prescribes the form for making a deposit in two 
names and indicates that a deposit in this form is conclusive evidence of 
the depositor’s intent to vest title to the account in the survivor, the 
statute does not compel depositors to remain “frozen to that intention” 
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and they may therefore agree to change their respective rights in an 
account. For similar decisions see B.L.J. Digest (Fifth Edition) § 426. 


Mortgagee’s Lien Ruled Inferior To Federal Tax Liens 


Merchants Loan Company v. United States of America, United States District Court, 
D. Arizona, 169 F. Supp. 227 

Where the federal government filed notices of tax liens against certain 
taxpayers in the proper Arizona Recorder's Office and subsequently a 
loan company made loans to the taxpayers secured by chattel mortgages 
on their automobiles and these mortgages were properly recorded in 
the office of the Division of Motor Vehicles, the liens of the government 
were prior to those of the loan company because the notices of the tax 
liens were recorded as prescribed by both the federal and the state 
statutes and because it was not necessary for them to be recorded with 
the Division of Motor Vehicles. For similar decisions see B.L.J. Digest 
(Fifth Edition) § 821.4. 


Portion Of Loan Held To Be Secured In Bankruptcy Case 


In the Matter of American Metal Products, Inc., Bankrupt, United States District Court, 
D. Connecticut, 169 F. Supp. 215 


Where a mortgagee and mortgagor both intended that an entire loan 
be secured but where part of the loan was in fact not secured because 
of certain conditions rendering it unenforceable, the outstanding 
balance of the loan was held to be secured in a bankruptcy proceeding 
because the general rule is that repayments are first allocated to the 
unsecured portion of the debt unless there is some factual showing to 
justify the opposite conclusion. For similar decisions see B.L.J. Digest 
(Fifth Edition) § 874. 








BANKING LEGISLATIVE 
TRENDS IN THE STATES 





New legislative and regulatory developments affecting small loan and 
finance companies, credit insurance, banking and related fields, as report- 
ed from state capitals and municipalities throughout the country, include 
the following: 


ALABAMA: A bill to control installment sales was introduced in 
the Alabama legislature by Senator Alton Turner of Luverne. 

The measure would require a written contract for such sales, with ex- 
tra costs itemized. Under the proposal, interest of 1 per cent a month 
would be permitted for debts up to $25. A maximum rate of 8 per cent 
would be permitted above $25. Service charges would be $3 for loans 
up to $25 and $2 for those above that amount. 

Turner said his bill would give the buyer the same right of legal action 
against a finance company which bought his note as he had against the 
original holder which sold him the articles. 

Other new measures introduced in the Alabama legislature include 
a bill by Rep. Emmett Oden of Franklin which would amend the Harris 
Act of 1945 regulating the lending of money in amounts of $300 or less so 
as to make it a misdemeanor punishable by a fine of up to $5,000 and one 
year in jail, or both, for a licensee under the act to charge interest in 
excess of the legal rate of 8 percent. 

Another bill by Oden would amend the state’s general usury statute, 
which now sets the legal rate of interest at 8 per cent, to make usury a 
public offense. It, too, would provide a fine of up to $5,000 and a jail 
sentence of up to one year, or both, for violations. 

Also introduced in the Alabama legislature was a bill backed by the 
Alabama League of Municipalities which would give cities the same right 
to tax small loan firms as they have on other businesses. 


CALIFORNIA: Governor Brown signed into California law a legis- 
lative bill permitting small loan companies to charge interest of 2% per 
cent on the first $200 rather than the first $100. The measure was listed 
in the legislature as AB 1793, by Masterson. 

Brown also signed AB 1792, by Masterson, which permits personal 
property brokers to compute charges in advance, adding them to the 
principal and dividing the total into equal monthly payments. 


FLORIDA: A bill which would regulate the amount of interest that 
can be charged on retail sales was given a favorable committee report to 
the Florida House of Representatives. 
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The measure would place a ceiling of 10 per cent a year on the inter- 
est that may be charged on revolving accounts and the limit on other 
installment contracts would be 1% per cent a month. 


LOUISIANA: A bill introduced in the Louisiana legislature with 
the backing of Governor Long would provide for scaling down of maxi- 


ad mum monthly interest rates on small loans, and raising the amount of 
rt- loans subject to regulation from $300 to $1,000. 
de The measure would provide a maximum rate of 3.5 per cent per month 


on the first $100; 3 per cent on the next $100; 2.5 per cent on the next $100 
: ($200 to $300), and 2 per cent on the remainder up to $1,000. 
” Existing Louisiana law provides a maximum rate of 3.5 per cent per 
“ month on the first $150, and 2.5 per cent per month on the next $150. 
th MONTANA: License applications for individuals and firms affected 
- by Montana’s two new small loan laws were made available by the office 
- of State Examiner R. E. Towle. The new laws go into effect July 1. 

One of the measures regulates loans of $1,000 or less if the total annual 

- charges are more than 10 per cent. The other regulates anyone buying 

one or more installment contracts from retail sellers. 
a To assist in administering the new laws, Towle added James Brickett 
o ' ~ to his staff as deputy examiner. Penalties for violations of the laws are 
- maximums of $500 in fines and six months in jail, or both. 
= Banks and Morris Plan companies are exempt from the licensing provi- 
= sions of the new laws. Banks are covered by other provisions of the state’s 
” installment sales act. 
- ' The annual license fee under the consumer loan act is $125, plus an 
' " initial $50 investigation fee. However, the license fee for the remainder 
J of 1959 has been prorated down to $62.50. 
- The annual license fee under the retail installment law is $100, with 
he no investigation fee. 
ht Although Towle gave no estimate of the number of licenses that will 


, be issued under the new laws, he predicted they “probably will total more 
than expected when the legislature passed the acts.” 


er NEBRASKA: A bill to regulate installment selling and financing 
ed of all types of merchandise was given preliminary approval by the 
Nebraska legislature. The bill, as amended, would permit annual “ser- 
zal vice charges” ranging from $8 for each $100 of debt on new cars to $15 
he for each $100 on old cars, and similar charges up to $15 per $100 on other 
merchandise. 
The bill provides for the licensing and supervision of finance com- 
iat panies by the State Banking Department and would require complete 
to 


disclosure of all terms of contracts to buyers. 
The proposal was amended to strike the word “knowingly” from a pro- 
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vision of the bill which would have made the installment seller subject 
to prosecution only if he knowingly violated the proposed law. Other 
amendments would require installment contracts to be delivered in per- 
son to the buyer except in mail-order purchases and require cancelled 
contracts to be returned to the buyer when paid off. 

The legislature rejected amendments which would have stricken all 
mailorder provisions, prohibited mortgages or liens on property other than 
that purchased in a time-sale transaction, and eliminated a $15 minimum 
charge for items under $100. 

While Senator Terry Carpenter of Scottsbluff asserted that the measure 
was regarded by the state attorney general’s office as unconstitutional, 
sponsors of the proposal said expert private attorneys held that it is con- 
stitutional. 

They noted that the State Supreme Court has upheld the principle of 
time sales. 


NEW JERSEY: Two bills broadening bank lending authority on 
residential real estate were given final passage by the New Jersey legisla- 
ture and sent to the governor for signature. 

One measure, sponsored by Assemblyman Murray R. Klepesch of 
Essex County, increases from $2,500 to $3,500 the maximum net install- 
ment loan a bank can make on home improvement projects. The bill also 
lowers the maximum discount rate from 6 to 5% per cent and sets a top 
repayment period of 61 months as compared with the present 37 months. 

The other measure, sponsored by Assemblymen C. Willam Haines of 
Burlington and Charles E. Farrington of Mercer, gives state chartered 
commercial banks the same mortgage lending power on one, two, three 
and four-family homes now available to mutual savings banks. 

Under this bill, the lending authority on single-family dwellings will 
be raised to 80 per cent of the appraised value of the property up to a 
maximum of $25,000. Under New Jersey law heretofore, the maximum 
could be up to 80 per cent of the first $15,000 of the appraisal and 50 per 
cent of the balance with a $15,000 maximum loan. 

For the multiple unit dwellings, the bill will permit a loan of up to 80 
per cent of the first $30,000 and 50 per cent of the remainder. At present, 
the 80 per cent applies only to the first $20,000. 

The bill also permits a 4 per cent—instead of 5 per cent—loan for one- 
family homes where the loan is for more than two-thirds the building's 
appraised value. It also eases the monthly payment provisions for loans 
on single-family dwellings. 


NEW YORK: A motion of the New York State Insurance Depart- 
ment for a temporary injunction which would have prevented the Con- 
tinental Casualty Co. from selling credit accident and health insurance 
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policies in the state, pending a court hearing of charges made by State 
Insurance Superintendent Thomas Thatcher, was denied by State Sup- 
reme Court Justice Thomas A. Auriello. 


Thacher charged that the firm failed to obtain the superintendent's 
permission to sell certain consumer credit insurance policies. The in- 
surance department acted through State Attorney General Louis J. Lef- 
kowitz, who charged that Continental was violating a section of the state 
insurance law added in 1958 which requires insurance companies to ob- 
tain the superintendent’s approval of forms and premium rates used in 
credit insurance. 

The attorney general said the firm has been issuing such insurance 
without the superintendent's permission. 

Continental denied any violation of the insurance law and contended 
that for more than 10 years, insurers writing accident and health insur- 
ance, including credit insurance, were required under law to file with the 
insurance superintendent their forms of policies for approval. 

Company counsel introduced evidence to show that the insurance de- 
partment had approved both the form Continental uses in New York State 
for its credit accident and health business and the rates charged. 

The court’s decision said: “The defendant contends that each and 
every one of the credit insurance policies sold by the defendant since 
Oct. 1, 1958, was issued on a form that had been submitted to and ap- 
proved by the superintendent of insurance, as evidenced by the corres- 
pondence between the superintendent and the defendant; that in approv- 
ing the defendant's credit insurance policies, the superintendent neces- 
sarily determined that the benefits provided in the policies were reason- 
able in relation to the premium charged. As these approvals have not 
been withdrawn there is no necessity to resubmit its forms of policy on 
credit insurance for approval. Moreover, if section 154, subdivision 7, in 
any way has changed the legal requirements applicable to such policies, 
which require the discontinuance of their use, then the superintendent 
must withdraw his previous approval of the forms of the credit insurance 
policy by following the statutory procedure enacted in section 141 of the 
insurance law, which provides in part: 

“Whenever by the provisions of this chapter the superintendent is 
authorized to give his approval of any form of insurance policy . . . he may, 
after notice and hearing given to the insurer which submitted such form 
for approval, withdraw an approval previously given, if the use of such 
form is contrary to the legal requirements applicable to such form at the 
time of such withdrawal...’ 

“By instituting this action, the superintendent has in effect summarily 
withdrawn his approval of defendant’s credit insurance policies or per- 
emptorily outlawed their use, contrary to law. 

“To entitle the plaintiff to this preliminary injunction, the moving 
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papers should present a clear showing which would indicate almost cer- 
tain success by the plaintiff after a full trial. In view of the disputed 
facts, the drastic relief sought must be denied.” 


NORTH DAKOTA: Petitions were placed in circulation to refer 
to North Dakota voters a small loan regulatory law enacted by the 1959 
state legislature. 

The petition specifies that the small loans referendum, if sufficient 
signatures are obtained, would be at the 1960 primary election. 

Under the 1959 act, up to $1,000 could be borrowed. Interest on the 
first $250 would be 2% per cent per month on the unpaid balance, with 
a graduation downward for the remainder. The law is scheduled to go 
into effect July 1, if referral petitions are not filed with sufficient signa- 
tures. 


SOUTH CAROLINA: A bill introduced in the South Carolina legis- 
lature with the backing of the State Development Board would exempt 
from usury law provisions loans to corporations with at least $25,000 
worth of paid-in stock. 

Rep. Robert McNair of Allendale, chairman of the House judiciary 
committee, explained the bill was sought to bring additional industrial 
development risk capital into the state. 

He said New York City factoring firms with large amounts of risk 
capital to lend would not do business with South Carolina firms because 
of the state’s usury laws. 


SOUTH DAKOTA: Superintendent Gordon H. Maxam of the State 
Department of Banks and Finance told members of the South Dakota 
Finance Conference at its annual meeting in Watertown that he would 
favor a “pre-compute” amendment to South Dakota’s small loan law, 
which his agency administers. 

He explained that the “pre-compute” amendment to the law would 
permit a small loan company to compute total interest on a loan in ad- 
vance so that interest charges on the principal could be incorporated 
into the gross value of the note. Such a measure was unsuccessfully intro- 
duced at the 1959 state legislative session. 


TEXAS: Rep. Criss Cole of Houston sent Governor Daniel a copy 
of his small loan regulatory bill, HB 58, as amended by a House commit- 
tee, and urged the governor to submit it to a current special session of 
the Texas legislature. 

Cole told the governor in a letter it is apparent that Texas will be 
known as the “loan shark state” for “years to come” if the legislature does 
not enact a regulatory bill in the special session. 

Cole steered through the 1959 regular session of the Texas legislature 
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a proposed state constitutional amendment to give the legislature the 
right to fix interest rates. He said that this amendment will be defeated at 
the polls in 1960 if adequate regulatory legislation is not also passed 
by the legislature. 

He said that HB 58 is needed now to give many borrowers protec- 
tion from harassment and gouging loan charges within the next four years. 
The measure would classify and license small lenders and put them under 
regulation of the state banking commissioner, allowing him to make a 
study and prepare recommendations to the 1961 legislature on what 
changes should be made in interest rates if the constitutional amend- 
ment is adopted. 

The bill also would fix maximum gross rates of charge, including the 
present 10 per cent per annum legal interest rate, that could be made 
by loan companies. 

A bill to carry out recommendations by Governor Daniel to tighten 
state banking laws was introduced in the Texas legislature by Senator 
Jimmy Phillips of Angleton. 

The governor noted there was no law giving the state banking com- 
missioner power to pass on or approve transfer of state bank control and 
urged that legislation be enacted to provide the commissoner with such 
authority. 

Daniels’ recommendation came after he told the legislature the com- 
missioner had notified him that for the third time in recent years control 
of a state bank had been purchased by “persons so inexperienced irres- 
ponsible or unscrupulous that they could not have qualified for the ori- 
ginal charter and ownership of the bank.” 

In two instances, he said, bank failures resulted. In the third, the 
bank was saved only by substitution of new ownership and officers. 


VERMONT: A bill to permit small loan companies to adopt a pre- 
computation system for figuring interest and principal payments on loans 
was passed by the Vermont Senate and sent to the House. 

While it was held that the proposed system would mean slightly higher 
interest payments than existing Vermont law permits in the small loan 
field, Senator Russell F. Niquette of Chittenden County, sponsor of the 
bill, asserted there was no difference at all, except in cases of default or 
refinancing of the loan. In these cases, he added, there would be only 
a slight difference in interest payments—9 cents on a $100 loan for 12 
months. 

The measure was amended by the Senate to hold down interest pay- 
ments in cases where loans are refinanced. 


WISCONSIN: A bill to allow Wisconsin banks to open up five 
branches in the county in which they are located was killed by the Wis- 
consin Assembly. 








TRUST AND ESTATE 
TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes 
on trusts, estates and gifts. 





Bequests to Sons, Pursuant To a Settlement Agreement, Not 
Deductible From Gross Estate as Debts 
Beecher and White v. United States of America, United States District Court, 
Eastern District of Pennsylvania, April 15, 1959 

Pursuant to a settlement agreement with his ex-wife decedent by 
will left each of his two sons one-quarter of his “net estate and property.” 
Decedent’s executors sought to deduct from the gross estate the value 
of each quarter interest, contending that the obligation imposed on 
decedent’s estate to make the payments was in the nature of a debt and, 
therefore, a deductible expense. Held: The payments are not de- 
ductible. By the settlement agreement decedent agreed to leave “one- 
quarter of his net estate” to each of his sons, and his will was prepared 
and executed in exact compliance with that agreement. In neither the 
agreement nor the will did decedent indicate that he was thereby 
subjecting his estate to a claim of one-half of its gross value. The will, 
by referring to “other legacies . . . in this will” indicates that decedent 
regarded the sons’ interests as legacies to be paid from the net estate 
rather than as debts to be paid and deducted from the gross estate. 


Wife’s Share of Income From Decedent’s Business Doesn‘t Qualify for 
Marital Deduction 


Comer v. Commissioner of Internal Revenue, Tax Court of the United States, March 25, 1959 


Decedent’s will provided that after his death his business was to be 
operated by an outsider. One-third the net income from the business was 
to go to the outsider, two-thirds to decedent’s estate. Decedent's residu- 
ary estate was left in trust with income and, under certain conditions, 
principal to decedent’s wife for life. If the outsider predeceased de- 
cedent’s wife, the wife was giving the option to liquidate the business 
or continue it. Upon the death of both the wife and the outsider the 
business was to pass absolutely to decedent’s son. In an estate tax 
proceeding, Held: No interest in the business passed from decedent to 
his wife which would qualify for the estate tax marital deduction. 
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Valuing Closely-Held Stock and Discounting for Lack of 
Marketability 
Bader and Bader v. United States of America, United States District Court, Southern 
District of Illinois, March 26, 1959 

The above case involved valuation of stock in a closely held cor- 
poration. The Court stated: “I am of the opinion that the major 
factors to be considered are book values, earning power and dividend 
capacity. ... Book value is a factor to be considered, still it is not a 
reliable measure of fair market value. I am certain -the investor is 
inclined to give earning power and dividend prospects much more 
weight in appraising the worth of any security. What the buyer is 
acquiring are the profits and dividends which the business will provide 
in the future. It necessarily follows that a proper appraisal of a stock 
requires an estimate of future earning power and dividend prospects 
and the establishment of a proper ratio between these factors and the 
price per share which a potential buyer would be willing to pay for the 
stock. The potential buyer would necessarily give consideration to the 
background of the company, quality of the management, nature of the 
business, extent of facilities, working capital, trend of sales, expense of 
operation, prospects for future earnings and dividends.” In applying 
the above criteria the Court gave earning power double the weight 
of book value and dividend capacity. It then applied a 10% discount 
to the weighted average to reflect “the unusual lack of marketability” 
of the closely-held stock. 


Word “Benevolent’’ Does Not Destroy Deductibility of Charitable Gift 


The Rosamond Gifford Chariteble Corporation v. United States of America, 

United States District Court, Southern District of New York, December 9, 1958 

Testatrix directed her trustees to establish a corporation to be 
“operated exclusively for religious, educational, scientific, charitable or 
benevolent uses.” The Commissioner of Internal Revenue contended 
that inclusion of the word “benevolent” in the bequest disqualified trust 
corpus as an allowable estate tax charitable deduction. Held: Follow- 
ing the decision of Hight v. U.S. [Banking Law Journal, September 1958, 
Trust and Estate Tax Decisions], “where the primary purpose of the 
testatrix was to insure that the gift made was to be used for charitable 
purposes, the exemption from taxation of such gift is not destroyed by 
the use of the word ‘benevolent’ where the intention of the testatrix 
may be gathered from the language of the instrument and from such 
tangible evidence of that intent as may have been exhibited.” 
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Contributions to a Professional Body Which Exercises 
Governmental Functions are Deductible 


Revenue Ruling 59-152, 1.R.B. 1959-18, p. 9 


Advice was requested whether contributions to a State Bar Associa- 
tion are deductible for federal estate and gift tax purposes. The par- 
ticular bar association in question is a public corporation with statutory 
authority to regulate the practice of law within the State, including ad- 
missions to the State Bar, discipline of members, establishing and enforc- 
ing rules of professional conduct and making recommendations to the 
State Supreme Court with respect to disbarment, suspensions and re- 
provals. The Bar Association has already been held exempt from federal 
income tax as an instrumentality of the State. The above Ruling states: 
“... contributions made by members and other donors to or for the 
use of a State Bar which exercises governmental functions and is not 
subject to Federal income tax are deductible . . . for Federal estate tax 
and gift tax purposes.” 


Stock Dividend Received Prior to One Year After Death 
Includible in Gross Estate 
Schlosser v. Commissioner of Internal Revenue, Tax Court of|the United States, 
April 30, 1959 

When he died on January 25, 1953, decedent owned 10,394 shares 
of stock in a corporation. On October 20, 1953, the corporation declared 
a stock dividend whereby decedent's estate received 831 additional shares 
of stock on December 15, 1953. The executor elected to have the estate 
valued as of the alternate valuation date, one year from death. The 
Commissioner of Internal Revenue determined that the value of the 831 
additional shares was includible in decedent's gross estate on the alternate 
valuation date, January 25, 1954. Decedent’s executor argued that the 
stock dividend should be treated as a cash dividend, and hence was not 
includible, because the corporation had sufficient earnings in 1953 to have 
paid the dividend in cash if it had wished todo so. Held: The value 
of the 831 shares of stock acquired by the stock dividend is includible in 
decedent’s gross estate. The declaration of the stock dividend after 
decedent's death directly affected the value of the shares at the subse- 
quent valuation date, so that at such subsequent valuation date the shares 
of stock no longer reasonably represented the same property interest in 
the corporation possessed by decedent at the time of his death. 
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Charitable Deduction Allowed When Trustee Believes it is 
Obligated to Exhaust Life Beneficiary’s Other Assets First 
Mercantile-Safe Deposit & Trust Company v. United States of America, 

United States District Court, District of Maryland, April 10, 1959 

Decedent bequeathed his residuary estate in trust for his senile 65 
year-old sister and upon her death to a univerity. The trustee was to pay 
the sister only so much of the trust’s net income as in its sole discretion, 
and considering the sister's other assets and income, it considered necesary 
for her reasonable living expenses, maintenance and general welfare. Un- 
expended income was to be accumulated and added to trust corpus. Dece- 
dent’s executor sought to take the entire value of the residuary estate as a 
charitable deduction because the sister’s other income, together with a 
revocable trust she had created , was more than enough for her needs. 
The Internal Revenue Service argued that the allowable charitable deduc- 
tion should be reduced by the value of the sister’s life estate. Held: 
The entire residuary estate is deductible as a charitable contribution. In 
view of the trustee trust company’s belief that under decedent's will it is 
obligated to exhaust the sister's ample income and trust principal before 
any income from the residuary trust can be used for her benefit, the 
possibility that any of the residuary trust income will be used for the 
sister’s benefit “is so remote as to be negligible.” 


Power to Invade Community Estate For Health, Support and 
Maintenance is Not a Taxable General Power of Appointment 
Kay and Kay v. Phinney, United States District Court, Western District of Texas, 
April 20, 1959 

Husband and wife executed a joint, mutual and reciprocal will which 
provided that the survivor of them would (1) have a life estate in their 
community property, (2) be limited to the enjoyment of the income of 
such property for life, with power in the survivor to consume or invade 
estate property for his or her benefit, but only if necessary to maintain 
the standard of health, support and maintenance to which he or she was 
accustomed, (3) conserve estate property for later passage to their sons 
on the survivor’s death. The wife survived the husband and upon her 
death the Commissioner of Internal Revenue sought to include the entire 
community estate in her gross estate on the ground that she had acquired 
a taxable power of appointment over and in such estate.. Held: Under 
the will the wife had only a power to consume or invade estate property 
to the extent necessary for her health, support and/or maintenance, and 
she “did not possess under the will a taxable general power of appoint- 
ment within the meaning of . . . [the] 1989 Code.” 








TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 


estates, descent, distribution and corporate fiduciaries 





Gift to Survivors Does Not Include Resurvivorship of an 
Interest Already Received by a Survivor 


Leahy v Murray, Illinois Supreme Court, March 20, 1959 


Decedent devised to her daughter Alice a life estate in her real estate, 
with remainder to her three other children. If any of the three remainder- 
men children died before Alice, his or her share “shall be taken in equal 
parts by the said survivors.” The last of the three remaindermen died in 
1941. Alice, the life beneficiary, died in 1946. In a proceeding under 
the will, Held: The remainder interests vested immediately upon 
decedent's death, and it did not matter whether the life beneficiary sur- 
vived them or not. When the first remainderman died his one-third 
interest passed to the other two remaindermen, and when the second 
remainderman died his one-third interest passed to the surviving third 
remainderman. However, the one-sixth remainder interest acquired by 
the second remainderman from the predeceasing first remainderman did 
not pass to the third and last-surviving remainderman, because decedent's 
gift over to survivors did not include resurvivorship of a share which 
had already passed to a survivor. This one-sixth remainder share was 
the absolute property of the second remainderman and not subject to 
the survivorship provisions of decedent's will. 


Absolute Right of Disposal Constitutes Absolute Ownership 
Weiss v Broadway National Bank, Tennessee Supreme Court, March 12, 1959 


Decedent’s will provided that W should “open box and dispose of 
contents as he sees fit to.” W died two years before decedent and was 
survived by a son who claimed the contents of the box when decedent 
died. Held: The language of the will meant to bequeath an outright 
gift to W and was not intended merely to confer a power of appointment 
in W. The two-year period from W’s death to decedent’s death without 
a change in the will indicates that a gift was intended. An absolute right 
of disposal of property constitutes absolute ownership of it. Under the 
Tennessee anti-lapse statute W’s son succeeded to his father’s outright 
interest in the contents of the box. 
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Ancillary Administration Not Necessary to Withdraw Joint Bank 
Account of Non-Residents 
Opinion of the North Carolina Attorney General, December 23, 1958 

Two non-residents of North Carolina had a joint savings account 
with right of survivorship in a North Carolina bank. Question arose 
whether the survivor of the joint depositors could withdraw the funds 
from the bank without the necessity of ancillary administration in North 
Carolina of the estate of the decedent depositor. The above Opinion 
states that the purpose of ancillary administration is to protect the rights 
of local creditors. Under a North Carolina statute, a bank or other 
depository is required to retain twenty percent of the funds on deposit 
until a waiver has been obtained from the Inheritance Tax Division of 
the Department of Revenue. Since there would be no creditors in 
North Carolina except the Revenue Department in cases in which both 
parties were non-residents of the State, it would appear safe for a bank 
or savings and loan association to surrender to the survivor the funds in 
question when a tax waiver has been obtained. 


Executors Surcharged For Fees Paid an Attorney for Investment 
. Advice 
Estate of Schall, New York Surrogate's Court, Westchester County, 141 New York Law 
Journal 16, March 18, 1959 

A beneficiary objected to that part of the executors’ accounting which 
sought approval of certain fees paid to their attorney. The attorney’s 
fees were for investment advice and also for services rendered in con- 
nection with the continuation of decedent's garage business. Held: 
The executors are surcharged the amount of the fees paid. “No allow- 
ance can be made to an attorney for services which are executorial in 
nature and which ought to have been rendered by the executor. . . . The 
furnishing of investment advice does not fall within the category of legal 
services and consequently no allowance may be made to such attorney 
therefor... .. Moreover, the evidence at the hearing established that 
one of the executors was an attorney and the other was a trust officer. 
Since both were presumably experienced in estate management, there 
would appear to have been no necessity for the performance by the 
attorney for the executors of the obligation imposed upon such fiduciaries 
by virtue of their office.” 
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Trust Company May Invest in Companies For Which it is Fiscal 
Agent 
In re Lebrun, New York Surrogate's Court, Kings County, 141 New York Law Journal 13, 
March 13, 1959 


A trust company was named executor of decedent’s will. The will 
provided that the executor could not “invest in any shares or securities 
of which it may be promoter or underwriter, or of any corporation for 
which it shall be the fiscal agent.” At the time the will was executed 
a trust company was permitted “to purchase, invest in and sell stocks, 
bills of exchange, bonds and other securities.” Today, they may not 
act as promoters or underwriters of stock but they may act as fiscal 
agents. In a construction proceeding, Held: “ . a fiscal agent is 
generally considered one which acts as interest or dividend paying 
agent, sinking fund agent, escrow fund agent, transfer agent or registrar, 
and perhaps even as a depository. ... Construing the four corners of 
the will, the above mentioned prohibition concerned itself with the 
avoidance of self-dealing, the desire for independence of action untainted 
by conflicts of interest, and not the mere ministerial banking activities 
of a ‘fiscal agent.’ The trustee is therefore not prohibited from making 
permitted investments in stocks, bonds or securities of corporation for 
which it performs the activities of a fiscal agent as defined herein. . . .” 


Ex-Wife Entitled to One-Half of Funds in Decedent’s Undisclosed 
Retirement Account 
Heflin v. Trans World Airlines, Inc., United States District Court, Nerthern District of 
Illinois, January 7, 1959 
At the time decedent and his wife were divorced the court entered 
a final decree and property settlement without having been informed 
that at the time of the decree decedent had on deposit certain funds 
in a retirement plan account. Between the date of the divorce and the 
date of decedent’s death additional sums accumulated in the retirement 
plan account. After decedent’s death his ex-wife claimed a part of the 
account. Held: The ex-wife is entitled to one-half the sum on de- 
posit in decedent’s retirement plan account as of the date of his death. 


Fixing Date of Membership in a Class of Beneficiaries 
In re Metzgar, Pennsylvania Supreme Court, March 16, 1959 
Decedent’s will bequeathed all his property to his wife for her life. 
“And from and after her death to my Brothers and Sisters then living 
share and share alike.” The wife predeceased decedent. When she 
died two of decedent's sisters, M and S, were then living. M also 
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predeceased decedent but left a daughter. When decedent died he was 
survived by his sister S and also by M’s daughter. Question arose as 
to how decedent's estate should be distributed. Held: The estate 
should go equally to S and to M’s daughter. Decedent's will made a 
class gift to his brothers and sisters, and his use of the phrase “then 
living” fixed the date of his wife's death as the event upon which mem- 
bership in the class of beneficiaries should be ascertained. At the time 
of the wife’s death M and S were the living members of the class, and 
upon M’s death her daughter succeeded to her interest. 


Consent of Unborn Beneficiary of Trust Not Necessary 


Chase Manhattan Bank v. Peabody, New York Court of Appeals, 
February 23, 1959 

The settlor of an irrevocable trust wanted to amend the trust. She 
secured the approval of all the living beneficiaries. One of the trustees, 
however, objected to the amendment on the ground that the consent of a 
conceived but unborn child of the settlor who might have a beneficial 
interest in the trust was necessary. Held: In ascertaining those persons 
whose consent to the proposed amendment is necessary because of their 
possible beneficial interest in the trust, the date of birth rather than the 
date of conception is controlling. The consent of the unborn child to 
the proposed amendment is not required. 


No Time Limitation on Right to Wtihdraw Election 
Against Will 


Irving Trust Company v. Allan, New York Court of Appeals, March 5, 1959 


A widow elected to take against her husband’s will and subsequently 
decided to withdraw such election and accept her bequest under the will. 
She died, and her executor sought to have the withdrawal of her elec- 
tion against the will declared invalid on the ground that the widow did 
not file the withdrawal until after expiration of the statutory period for 
filing notice of the exercise of the right to elect against the will. Held: 
The widow validly withdrew her election against the will. “The right 
of election, which is a personal right, is purely statutory, to be exercised 
only as prescribed by statute ... The power to surrender this right 
is neither prescribed nor forbidden by statute, and we may assume that 
the Legislature was satisfied to leave such a situation to be governed by 
general principles of law.” The withdrawal must, of course, be made 
voluntarily. 
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Bank Mergers 


HERE are certain myths 
66T which should be  recog- 


nized as myths,” states He 
Harfield, well known New York 
attorney. “One is that competi- 
tion in the field of banking can be 
measured by the number of 
competitors. Another is that 
there is a legitimate interest in 
the preservation of a particular 
form or status of competition. 
Another is that size is a highly 
significant competitive factor in 
the field of banking.” 

The real test, says Mr. Harfield, 
is the intensity of the competi- 
tion, rather than the number of 
competitors. Intense rivalry 
among two or three progressive 
institutions better serves the pub- 
lic interest than the presence of 
fifteen or twenty banks “which 
coexist in amicable stagnation.” 

Mr. Harfield also observes that 
there is no magic in any particular 
arrangement of banks. Which 
serves the public better, he asks? 
A host of independent banks 
which rely on the insulation of 
their endowed position, rather 
than upon the energy of their 
appeal to the public? Or one or 
two banks maintaining extensive 
branch systems, or one or more 
holding companies whose com- 
ponent banks also function effec- 
tively? 

The reasons why banks merge 
are many. Perhaps a merger is 
the only way of preserving a weak 
institution from collapse. Or it 
may be the best way of providing 


continuity of management for a 
bank which has no prospect of 
efficiency a year hence. Or it may 
be the best way to provide the 
strong capital structure needed to 
satisfy heavy business demands in 
a particular area, or to protect 
rapidly increasing deposits. Other 
reasons cited by Mr. Harfield in- 
clude the necessity for strengthen- 
ing the institution to permit it to 
attract and retain competent em- 
ployees through adequate com- 
pensation and retirement pro- 
grams; the necessity of preserving 
or intensifying competition where 
the status quo has resulted in a 
deadlock of indifference to the 
public desire for improved ser- 
vices. 

The prominent New York at- 
torney does not contend that all 
bank mergers are beneficent. 
Some, he concedes, may be 
definitely improvident and some 
may be clearly monopolistic in 
design and in probable effect. He 
defines competition as essentially 
a controlled struggle for public 
favor. He regards the key to 
evaluation of the competitive fac- 
tor in banking combinations as 
this: Will the public, in a par- 
ticular area, continue to have a 
reasonable selection among avail- 
able alternative sources of ade- 
quate banking services? 


Bank Lines and 
Finance Companies 

Bank lines are not only a direct 
source of credit to finance com- 


panies, but are important in other 
ways as well. Such additional 
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benefits are outlined in a study, 
“Finance Companies: How and 
Where They Obtain Their Funds,” 
issued by the Graduate School of 
Business of Columbia University. 
The authors are Professor John M. 
Chapman and National Industrial 
Conference Board Executive Fred- 
erick W. Jones, who point out that 
bank lines are also valuable as a 
protection against unforeseen de- 
mands, such as those arising out of 
changes in the money market or an 
expanding volume of receivables. 
Unused bank lines are essential to 
companies selling their commercial 
paper by direct placement or 
through commercial paper dealers; 
similarly, they are vital for com- 
panies anticipating sale of long- 
term obligations to institutional in- 
vestors or to the public. 

Messrs. Chapman and Jones 
have tabulated some interesting 
data on the widespread practice of 
banks requiring borrowers to main- 
tain compensating balances equiv- 
alent to a percentage of the line of 
credit or the amount of outstand- 
ing loans. Naturally, bank balance 
requirements tend to vary with the 
size of the bank and the type of 
borrower. However, during the 
nine-year period 1948-56, two of 
the five largest sales finance com- 
panies reported that they were 
required to maintain compensatory 
balances of 15 percent of their line 
of credit; each of the other three 
carried a balance of 20 per cent of 
the line of credit when borrowing, 
and only 10 per cent of the line of 
credit when not indebted to the 
bank. The five largest consumer 
finance companies were required to 
maintain the same general measure 
of compensating balances as the 
five largest sales finance companies. 


The authors note the tendency 
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to shift compensating balance re- 
quirements along with changes in 


the money market. When money 
is tight or interest rates are in- 
creasing, some banks may take 
advantage of the situation by in- 
creasing balance requirements. 
During the tightening money 
episode of 1956, banks generally 
wanted finance companies to main- 
tain a flat rate of 20 per cent 
against total bank lines. 


Trust Accounts and 
Investment Company Shares 


“The investment responsibility 
to the individual trustee is a heavy 
one for which he is often not likely 
to have the background, experi- 
ence or time.” This comment, un- 
fortunately true, appears in Arthur 
Wiesenberger’s 1959 edition of 
Investment Companies, that annual 
monumental compendium of in- 
vestment company affairs and 
statistical data, long recognized in 
financial circles as the outstanding 
reference volume in the field. 

The Wiesenberger volume de- 
clares that selected investment 
company securities simplify trust 
investment problems and reduce 
the costs of trust administration; 
this medium provides a wide range 
of diversification, amplifying in- 
come and price stability under the 
guidance of continuous profes- 
sional supervision. The e 
number of issues which would 
otherwise be necessary for 
adequate diversification, it is main- 
tained, can be reduced to one or a 
few investment company issues. 
Review of the quarterly published 
holdings of investment companies 
and examination of their portfolio 
records, the manual continues, re- 
places the many continuous studies 
that are necessary in a directly 
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held diversified common stock 
portfolio. 

On the other hand, even with 
banker and broker advice, an in- 
dividual trustee can rarely furnish 
the continuous supervision which 
the investment account requires. 
Furthermore, if the trust is a small 
one, how can sufficient diversifica- 
tion be obtained except through 
investment company routing? As 
Investment Companies points out, 
a $25,000 trust with a maximum of 
60 per cent in common stocks 
could, as a practical se ig ca 
this $15,000 over only five different 
issues. 

Even the small trust institution, 
such as the trust department of a 
small or medium-sized bank, is 
scarcely in a better position than 
the individual trustee. More than 
often, it cannot afford an invest- 
ment department or a full-time 
qualified investment manager. Of 
course, the large trust institution 
does find itself in a position to 
afford a large-scale research depart- 
ment; but even here the adminis- 
trative costs of handling small trust 
accounts tend to move out of pro- 
portion to the trustee’s fee; in 
addition, the problem of in- 
adequate diversification still exists 
for the small trust. 


A partial answer is found in the 
common trust fund, which com- 
bines the funds of many smaller 
trust accounts into a single account. 
The common trust fund, which is 
an investment company operated 
by the individual trust institution, 
has developed considerably since 
the end of World War II. Accord- 
ing to Investment Companies, there 
were 325 of these common trust 
funds outstanding at the last year- 
end, as compared with 39 such 
funds at the close of 1946. How- 
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ever, this expanded number still 
represents only a small proportion 
of the thousands of trust institu- 
tions in the United States, and 
their combined total assets of $2.5 
billion remain a minor fraction of 
existing trust funds. 

The common trust fund, un- 
fortunately, does not provide an 
adequate solution for many small 
banks and trust companies. This 
is because each institution must 
still provide investment manage- 
men for its own fund. Such facili- 
ties for investment management are 
restricted to those larger institu- 
tions which can afford them. New 
York and Connecticut have bank 
fiduciary funds, shares of which 
may be held only by banks serving 
in a fiduciary capacity as trustee, 
executor, guardian or committee. 
Massachusetts, Ohio and _ [IIlinois 
are reported to be considering 
similar legislation. 

The Wiesenberger manual points 
out that investment company shares 
bridge the gap between theory and 
practice; they represent the one 
medium of investment, available to 
both small and large investors, 
which provides the very qualities 
of diversification and continuous 
professional supervision which 
many trust accounts have lacked. 
Prudent Man Rule states which 
specifically permit fiduciaries to 
invest in investment company 
securities are Arkansas, Colorado, 
Kansas, Kentucky, Maine, New 
Jersey, New Mexico, North Dakota, 
Ohio, South Carolina, Tennessee, 
Virginia, Washington and West 
Virginia. An opinion by probate 
judges in Massachusetts also per- 
mits such investment, as does a 
decision by the Supreme Court of 
Oklahoma. New York permits 
fiduciaries to buy only listed com- 
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mon stocks, subject to other limita- 
tions. 

Nebraska, Wisconsin and Wyo- 
ming permit purchases of invest- 
ment company securities subject to 
limitations. Alaska, Arizona and 
Montana have no pertinent legisla- 
tion. 


Valuation Reserve for Securities 


Senior vice-president Craig S. 
Bartlett of the Hanover B of 
New York emphasizes the desir- 
ability of establishing valuation 
reserves for securities. Purpose of 
such a reserve is similar to that of 
a reserve for bad debts; where 
profits on securities have been set 
aside in a reserve account, such re- 
serves are then available to offset 
losses—whether they occur in the 
same or another year. And if such 
reserves are not available when 
losses are sustained, undivided 


profits may have to be invaded. 
Mr. Bartlett makes another im- 
portant point. If a reserve is avail- 
able to provide for losses, manage- 
ment may then effect some desir- 
able tax switches in securities, 
which otherwise it might be loath 


to undertake. Furthermore, with 
the maintenance of such a reserve 
account, there is less temptation to 
utilize realized security profits for 
dividends, building purposes, or 
provision for past service on new 
or revised pension programs. 


Bank Investments 


“The greatest mistake made by 
the average bond man _ today 
centers around the desire to ‘make 
money’ on the bond account.” 
This comment was made by Harry 
W. Lussey, vice-president of 
Wililam E. Pollack and Co. of 
New York, Government bond 
dealers. At the recent annual con- 
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vention of the American Institute 
of Banking, Mr. Lussey remarked 
that it “was perfectly all right to 
work toward higher earnings, but 
what most have in mind when they 
talk about ‘making money’ is to be 
smart enough to liquidate their 
long position at the top of the 
market and get into very short- 
term paper. Then they want to 
dump their short position and get 
into long-term issues just before 
they take off on a major move. To 
put it bluntly, this is crapshooting 
against insurmountable odds. It 
has no place in bank portfolio 
work.” 

A good portfolio manager, as 
Mr. Lussey observes, will seldom 
make any spectacular moves, but 
will take advantage of every 
opportunity to improve earnings 
from the portfolio—and will never 
make the big mistake of getting 
trapped in either an excessively 
short-term or long-term position. 

According to Mr. Lussey, we are 
currently in the of Govern- 
ment bond market which is loaded 
with dynamite for those who are 
accumulating a larger position in 
securities due within two years 
than they really require. 


Shareholder Census 


Shareholders in American pub- 
licly-held companies reached a new 
high of 12,490,000 in early 1959, 
according to the latest census of 
shareholders taken by the New 
York Stock Exchange. The new 
total is nearly double the 1952 
shareowner estimate of 6,490,000 
and is 45 per cent higher than the 
1956 count of 8,630,000. 

More than two-thirds of all 
stockholders in publicly-held cor- 
porations — 8,510,000 — hold shares 
listed on the New York Stock 
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Exchange. An additional 2,700,000 
people own shares traded only on 
other exchanges or over-the- 
counter. The residual 1,230,000 
individuals own only investment 
company shares. 

It is interesting to note that 81 
per cent of all stockholders have 
life insurance and that 80 per cent 
have savings accounts. The pro- 
portion of stockholders owning 
their own homes is 68 per cent and 
59 per cent own Government 
bonds. Those participating in 
pension programs number 37 per 
cent of all stockholders. 

In addition to the fact that one 
out of every eight adults is a direct 
stockholder, there are 110,000,000 
Americans who are indirect share- 
owners by virtue of their savings 
in the hands of financial inter- 
mediaries whose funds are partially 
invested in equity securities. 


Convertible Bonds 


“Convertible Bonds, A Study of 
Their Suitability for Commercial 
Bank Bond Portfolios,” is available 
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for distribution to institutional in- 
vestors. The New York investment 
banking house of Salomon Bros. & 
Hutzler has reproduced William S. 
Skelly’s recent thesis prepared for 
the Graduate School of Banking at 
Rutgers University. Mr. Skelly is 
vice-president of the Western 
Pennsylvania National Bank of 
McKeesport. Requests for copies 
should be mailed to 60 Wall Street, 
New York 5, N.Y. 


“Window on America” 


In commemoration of its 175th 
anniversary, the Bank of New York 
has published Window on America, 
which portrays the growth of this 
country as seen by “New York’s 
First Bank.” Edward Streeter, well- 
known author and a former vice 
president of the Bank of New York, 
has traced the history of the insti- 
tution alongside the changing 
panorama of the times in a most 
fascinating manner. Copies may 
be obtained by addressing requests 
to 48 Wall Street, New York City. 
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; (1956 Edition and 1958 Supplement) 
Compiled by Thor W. Kolle, Jr., of the New York Bar 


Federal Reserve Act—National Bank Act—O or’ 
Federal Banking Laws—Completely Indexed ~ 


‘The 1956 edition of FEDERAL 


BANKING LAWS and the 1958 
Supplement are now ready for 
delivery. Since our last edition 
Congress has enacted many im- 
portant statutes. 

FEDERAL BANKING LAWS 


contains in one compact volume 
all of the Federal laws affecting 


member banks, State and Na- 


tional, of the Federal Reserve 
System and non-member banks, 


| : é insured under the Federal De- 
__ posit Insurance Law. 


FEDERAL BANKING LAWS 


~ contains the provisions of all of 


: TRS as 
watts 
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ee 


these statutes, that is to say, the 


Federal Reserve Act, the Na- 


tional Bank Act, subseque 
banking acts and other laws] 
the United States regulat 

banking, as amended to dag 
The Bank Holding Compa 
Act and all legislation throu 
the 1958 Session of Congr 

are included. 


The provisions of these vari 
laws are co-ordinated and co 
fied under one system follow 

the plan used in the Code 
Laws of the United States.’ 


There is one complete ing 
so that no matter what statut 
reference you may be look 
for, you will be able to locate 
without delay. : 


(Price $10.00 delivered including 1958 Supplement) 
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